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TEAGUE P. PATERSON, SBN 226659
VISHTASP M. SOROUSHIAN, SBN 278895

{ BEESON, TAYER & BODINE, APC

483 Ninth Street, 2nd Floor

QOakland, CA 94607 '

Telephone:  (510) 625-9700

Facsimile:  (510) 625-8275

Email: tpaterson@beesontayer.com
vsoroushian@beesontayer.com

Attorneys for Plaintiff
AFSCME LOCAL 101

SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF SANTA CL.ARA

AT SAN JOSE

SAN JOSE POLICE OFFICERS’
ASSOCIATION,

Plaintiff,
\2

CITY OF SAN JOSE, BOARD OF
ADMINISTRATION FOR PCLICE AND FIRE
DEPARTMENT RETIREMENT PLAN QOF
CITY OF SAN JCSE, and DOES 1-10,
inclusive, '

Defendants.

AND RELATED CROSS-COMPLAINT AND
CONSOLIDATED ACTIONS

I, CHARLES ALLEN, declare:

Consolidated Case No. 1-12-CV-225926

[Consolidated with Case Nos. 1-12-CV-225928,
1-12-CV.226570, 1-12-CV-226574,
1-12-CV-227864, and 1-12-CV-233660]

DECLARATION OF CHARLES ALLEN IN
SUPPORT OF AFSCME LOCAL 161’S
OPPOSITION TO DEFENDANT’S

MOTION FOR SUMMARY
ADJUDICATION
Hearing Date: June 7, 2013
Hearing Time: 9:00 a.m.
Courtroom: 2
Judge: Hon, Patricia Lucas
Complaint Filed: July 5, 2012
Trial Date: June 17, 2013

1. Tam a Business Agent for Local 101 of the American Federation of State, County and

Municipal Employees (“AFSCME” or “Union™). I have served in that capacity since December 14,
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2010. T have personal knowledge of the facts set forth below and if called as a witness [ could and
would testify competently thereto.

2. AFSCME consists of two bargaining units: the Municipal Employees’ Federation (“MEF”)
and Confidential Employees’ Organization (“CEO”). MEF has been without a negotiated contract
with the City of San José (“City™) since the previous one expired on June 30, 2011, and CEO has
been without one since theirs expired on September 17, 2011. T was and am personaily involved in
the efforts to bargain new contracts with the City for MEF and CEO and with the negotiations related
to retirement and Measure B. I reviewed the offers and side-letters.

3. On May 12, 2011, the City presented AFSMCE (both MEF and CEO) with a last, best and
final offer for a new contract. Within the offer were two side-letters: one was with respect to the
Supplemental Retiree Benefit Reserve (“SRBR”) and the other concerned pension reform.

4, The City never made a proposal concerning pension benefits during the 2011 contract
negotiations, despite its professed desire to initiate pension reform. [ts bargaining agents averred that
the issue was too complicated at the time and, instead, preferred addressing the issue through a side-
letter. In fact, AFSCME asked the City if it had any pension proposals in Spring 2011, and the City
denied having any.

5. On May 13, 2011, Mayor Reed and the City Council issued a memorandum stating that they
would be amending the City's Charter to limit retirement benefits. reviewed the memo.

6. On May 17, 2011, the City Council voted to impose terms and conditions with respect to the
contracts on AFSCME. This included imposing wage reductions of over ten percent and an
additional “give-back™ in which it rescinded .a previously-granted two percent salary increase on
members of CEQ and MEF, The result was a wage reduction of over twelve percent for AFSCME
members. However, it did not iimpose the aforementioned side-letters concerning the SRBR or
retirement reform, Since these imposed wage reductions, the City’s payroll decreased by over 2,000
workers. This is a fact that the City recognized during negotiation sessions at which I was present.

7. On May 24, 2011, the City Council approved the aforementioned memo from May 13 and
directed staff to create a ballot measure. On June 3, 2011, AFSCME received a letter from Gina

Donnelly, former Deputy Director of Employee Relations for the City, stating that the staff would be
2
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returning to the City Council on June 21 to present a proposed ba.liot measure. The City offered
AFSCME an opportunity to discuss the matter.
Negotiating Measure B

8. I wasdirectly involved with and present at each negotiation session with the City of San J osé
(“City”) related to pension reform and Measure B. I never saw Alex Gurza at any of the negotiation

sessions and do not remember him being involved in the negotiations. Gina Donnelly did most of the

| negotiating for the City.

9. AFSCME negotiated with the City over Measure B as part of a Coalition of unions including
ABME], IBEW, and Local 3 of the Operating Engineers (collectively “Coalition™).

10. On June 8, 2011, the City sent a letter to the Coalition unions informing them of the proposed
ballot measure.

11. The City did not spend over a year negotiating with AFSCME or the Coalition with respectto
Measure B. On June 13, 2011, the City. held a meeting for about forty-five minutes with the
Coalition and Association of Legal Professionals in which it ;:listributed a handout regarding its
timeline and process for putting Measure B before the electorate. Coalition negotiations over
Measure B commenced on July 6, 2011, and ended with the City declaring impasse on November 17,
2011, The parties then participated in about four to six mediation sessions that ended around
February 13, 2012.

12. Furthermore, at a retirement negotiations session on November 15, 2011, the Coalition
presented the City with its “Grand Bargain,” 2 complex, yét comprehensive retirement proposal
designed to save the City millions of dollars. The City left the room to consider the Grand Bargain
for fifteen minutes. It came back with a couple of minor questions; it then adjourned the meeting.
Two days later, on November 17, 2011, the City rejected the Coalition’s Grand Bargain,
communicated its unwillingness to engage in further substantive bargaining sessions, and declared
impasse.

Measure B and Pensions

13. Measure B requires employees to either make additional pension contributions (Section 1506-

A) ot to enroll in an alternate plan affording them with substantiaily lower benefits (Section 1507-A).
| 3
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While Measure B negatively affects employees' incomes or pension benefits, it does not provide them
with any benefit in exchange for the detriment.

14. AFSCME has never agreed with the City that employee pension contribution rates are
interchangeable with wage decreases.

15, Neither AFSCME nor its members have offered or agreed for its members to make additional
contributions towards the City’s unfunded pension liabilities. Prior to Measure B, the City never
required that AFSCME members contribute towards the cost of the City’s unfunded liabilities and
only improved member benefits.

Retirée Health

16. In 2009, MEF and CEO of AFSCME Local 10]1—along with other City unions—agreed with

the City that its members would make Annual Required Contributions (“ARC”) towards retiree

health benefits, increasing incrementally each year, to fund up to 50% of the unfunded liabilities of

{ retiree healthcare costs.

17. When MEF and CEO reached the agreement described in the aforementioned paragraph with
respect to funding of the ARC, it did so in part because of the following attendant circumstances: a
guaranteed salary increase for the remaining year of the contract, a healthy economy, and the healthy
financial situation of the City. At the time, AFSCME was unaware of the approximately 20% |
reduction in staffing and drastic reductions to compensation (reduced pay, increased health benefit
cost, etc.) that the City would affect in the future. The effect of these changes made a material impact
on the significance of the 2009 agreement and resulted in significantly greater costs to active
employees under the 2009 agreement. Further, the Union was unaware of the City’s future plans to
design Measure B and put it to the voters. As a result of these intervening events, the 2009
agréement was never fully implemented by the City and, indeed, key provisions have been
abandoned by the parties. It is AFSCME's position that the parties are no longer operating under the
agreement, if they ever were., '

Other
18. The current mean gross salary of a full-time, benefited AFSCME member is $66,559.50. The

City employs more members of the MEF bargaining unit, and they receive lower salaries than
4
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employees within the CEQ bargaining unit do. 1 arrivéd at the aforementioned mean salary based
upon the figures contained within the City’s response to a Public Records Request submitted by the
Union. A true and correct copy of the City’s response dated February 14, 2013, which the Union
maintains in its files and on MEF’s website during the regular course of business, is attached as
Exhibit 1. | |

19. An actuarial valuation showed that, as on June 30, 2012, Tier 1 AFSCME members
coniributed 5.97% of salary towards pension and could be forced to contribute 10.74% of salary
towards retiree healthcare if the Union is unable to reach agreement on retiree healthcare by June
2013. After factoring out such deductions based on the aforementioned 2012 figures, the mean net
salary of a full-time, benefited member is AFSCME member is approximately $55,437.41. larrived
at the aforementioned percentage figures based upon Exhibit 1, supra, and information within a
memorandum from Alex Gurza to the Mayor and City Council dated March 19, 2013. A true and
correct copy of the March 19th memorandum, which the Union maintains in its files during the
regular course of business, is attached as Exhibit 2.

20. Throughout contract and retirement negotiations, Mayor Reed represented that he wanted to
reduce employees' compensation. However, he also represented that he would seek revenues/raise
taxes. However, he never attempted to raise revenues.

21. To date, the City has adof)tcd an ordinance implementing Section 1511-A regarding the
elimination of the Supplemental Retiree Benefit Reserve. I has not issued any further ordinances
affecting rmembers of the Federated System under authority of Measure B.

2. AFSCME members have never been enrolled in the federal Social Security program. The
Federated City Employees’ Retirement System is an alternative to Social Security.

Documents

23. In its ordinary course of business, AFSCME maintéins in its files documents that were
produced and distributed by or for the City, its agents, and the Federated City Employees Retirement
System. Attached as Exhibits 3 through 8 are true and correct copies of the following reports

originating from the aforementioned:

5
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24, On page 2 of the following memorandum to all City employees and retirees which [ have
reviewed, Debra Figone, the City Manager and a defeﬁdant in this case, stated that the “retiree
healthcare benefit can be considered ‘vested’ similar to the pension benefit itself. Based on this, we
will not be recommending changes to retiree healthcare benefits ... for current employees ot retirees
at this time.” A true and correct copies of the memorandum, dated March 4, 2008, is attached as
Exhibit 3.

25. On page 17 of the following memorandum—which I have reviewed—ifrom Kirstin D.
Poierier-Whitley of the law firm Jones Day’ to the City of San José, the former avers: “It appears
that, depending upon the nature and terms of the “contract’ involved, retiree health benefits, like
pension benefits, may become ‘vested” and constitutionally protected from impairment.” On page 20
of the same memorandum, Ms, Poirier-Whitley further avers: “I believe that it would be difficult to
argue that retiree health benefits are not elements of deferred compensation that, like pension
benefits, may vest upon acceptance of employment.” A true and correct copy of the memorandum,
dated February 7, 2008, along with a transmittal memorandum from the City Attorney to the former
Director of retirement services, dated March 7, 2008, is attached as Exhibit 4. The Union received a
copy of the memorandum from an agent of the City, and AFSCME maintains it iﬁ its files during the
regular course of business; it is available for public viewing on the MEF website. Furthermore, the
memorandum is available on the City’s own public website.

26. In the regular course of its business, the Union also maintains past and present retirement
handbooks for members of the Federated City Employees’ Retirement System (“handbooks™). Such
handbooks were distributed to AFSCME members, and I have reviewed the ones in our possession.
In discussing contribution rates owing from employees for unfunded liabilities, the handbooks refer
to Municipal Code Sect. 3.28.710, which states that employees are not responsible for paying
unfunded liabilities. True and correct copies of the relevant portions of the handbooks for Sept. 1990,
Fall 1995, Fall 1997, and year 2000 are attached, respectively, as Exhibits 5, 6, 7, and 8. The

aforementioned language can be found on pages 13, 9, 9, and 9 of the documents, respectively.

! Jones Day is counsel to a purported amicus curiae in tis case.
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27. Purthermore, the Sept. 1990 handbook, attached as Exhibit 5, contained a section entitled
“Vesting.” (p. 19.) It stated: “Fo be ‘vested’ literally means to be entitled to a future benefit. You
become vested in the retirernent system after five (5) years of membership,”

28. Additionally, the retirement handbooks defined “prior service” as, “Your City service prior to
July 1, 1975, for which you are entit_led' to credit under this System. [STMC 3.28.030(T)].” They also
defined “current sérviee” ms, “Your City service since July 1, 1975. [STMC 3.28.030(H)].” (See. e.g.,
Exh. 8, pp. 73, 74.) '

I declare under penalty of perjury under the laws of the State of California that the foregoing is.

rue and correct and that I executed this declaration on April 39, 2013, inden Jsse, Califomia.

By:

CHARLES ALEEN—r-

7
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CIry O m
SAN JOSE

Office of the City Manager

CAPITAL OF SILICON VALLEY
February 14, 2013

Yolanda Cruz, President

Municipal Employees’ Federation, AFSCME, Local 101
cfa Dr, MUK Jr, Library

150 E. San Fernando St

San Jose, CA 95112

t.aVerne Washington, President

Confidential Employees’ Organization, AFSCME, Locai 101
¢/o City Attarney’s Qffice

200 East Santa Clara Street

San Jose, CA 95113

Charles Allen, Business Agent

AFSCME, Local 101

1900 Embarcadero #305

Oakland, CA 94606

Re: Information Request dated January 28, 2013

Dear Yolanda, LaVerne and Charles:

EMPLOYEER RELATIONS

We are in receipt of your information request dated January 28, 2013. During the negotiation
session on January 31, 2013, we jointly reviewed the information request and have noted the

modified information that will be provided where appropriate.

1. A list and count of employees by department, worksite location, job title and
benefit class (B, C, D) with number of hours worked in 2012,

As discussed during our negotiation session on January 31, 2013, we are unable to provide
worksite focation; however, in some cases PeopleSoft does provide department division
information and we have included that information where available. In addition, we heve
provided the number of hours worked in 2012 for part-time employees only, as discussed.
Please note that, for both MEF and CEQ, the data puiled from PeopleSoft did not produce
any employees in the 25-29 hour benefit category, and that the data contained in the

attachment is of actual positions per PeopieSoft,

Please see Attachment 1.

200 Lost Sania Clava Street, San José, CA 95113 o7 {408) 535-8150 fux (408) 292-6436 www.sanjosecn.goy



AFSCME Infermation Request Dated January 28,2013

February 14, 2013
Page 2 of 4

2. A list of current salary information for each incumbent fo inciude date of hire, date
appolnted to current position, fund in which personnel costs are accounted, e.g.
general fund.

As discussed during the negotiation session on January 31, 2013, we are providing a repor
that includes the employee’s hourly rate, date of hire, and date appointed to current position.
in addition, we are providing he vis-code that the employee is funded from. Vis-codes
hegirning with 001 are General Fund vis-codes. As discussed, if an employee is funded by
multiple funding sources, they will appear on the report multiple times. Please note that, for
both MEF and CEO, the data pulled from PeopleSoft did not produce any employees in the
25-29 nour benefit category, and that the data contained in the attachment is of actual
positions per PeopleSoft.

For your reference, we have induded the Summary of Fund Aclivity and the Fund
Descriptions from the FY 2012-2013 Adopted Operating Budget, which may assist you in
identifying the various vis-codes, Please note that, given the confldential nature of the
information contained in this report. we will not be posting this attachment,

Please see Attachment 2.

3. Average salary and median salary for active employees subdivided into fulitime,
part-time benefitted (Code B, C, D} and part-time un-benefltted.

Average P
o] Average . {7 ‘Average - | - Average -;lwerage
Barﬁ?‘iirt!ing I:'i;) lﬁr(’,f.ria;f Hourly Rate | Houitly Rate Hourly Rate - :'f.Haurly Rata
Less - 2024 Hours | 25-29. Hours'. '30-34_ I-_iotlr's.}_ Fuli Tlme
“MEF_ $16.97 $2549 N/A $20.30 §50.99
CEQ $35.14 $31.08 NA $27.79 $34.01
Bar ainin Median Hourly | - Median _'Mejdi_aﬁ Median = | - Median - .
gn“ 9_ .Rate 19 Hours | Hourly Rate | Hourly Rate | Hourly Rate | Hourly Rate™
. -or Less 20-24 Hours | 25-29 Hours | 30-34 Hours | Fuil Time -
WEF $15.98 $22.01 N/A $18.30 $29.51
CEQ $38.50 $28.11 N/A $29.50 $36.39

Please note that the information provided in the table above is based on employees' current
hourly rates per PeopleSoft.

4. A jist by department, job title and last pay period worked for part-time employees
by benefit class with zero hours,

As discussed during owr negotiation sesgion on Janua'ry 31, 2013, we are providing the
empioyee’s department, classification, number of hours worked in calendar year 2012, and
their benefit level. Information regarding an employee's last paycheck is not readily
available, and as such, is not included in the attachment. Please note that the data
contained in the attachment is of actual positions per PeopleSofi.

Please see Attachment 1.



AFSCME Informatien Request Dated January 28, 2013
February 14, 2013
Page3of4

5. A list by department, job title, worksite location and hours worked by seasonal
employees in 2008, 2009, 2010, 2011 and 2012.

As discussed during our negotiation session on January 31, 2013, we will not be providing a
separate response to this question, However, information that may be responsive to this
request may be found in Altachment 1. Please note that the data contained in the
attachment is of actual positions perPeopieSoft.

6. A list by depariment and job title of employees at top step and duration they have
been at top step, i.e. since 2008, 2009, etc...,

Please see Attachment 3. Please note that the data contained in the attachment is of actuai
positions per PeopleSoft.

7. A list by department, permanent job title, higher ciass position and worksite
location of employees working in a higher classification. Include number of hours
worked in higher class positions and duration of assignment, for 2008, 2008, 2010,
2011, and 2012. Also include if there have been any extensions for higher class
pay beyond 6 months approved or not approved by the Union.

As discussed during our hegotiation session on January 31, 2013, we are providing the
department, classification, and the number of hours reported as higher class pay for 2008,
2000, 2010, 2011, and 2012. Information regarding the higher class position is not readily
available, and as such, is not included in the attachment. Please note we are unable to
determine via PeopleSoft if an employee worked muitiple higher class assignments in a
given year and the duration of each higher class assignment.

Please see Attachment 4,

8. A listof empldyees with their total sick jeave hour accruals for 2008, 2010, 2011,
2012 and present,

As discussed during our negotiation session on January 31, 2013, we are providing the
employee's department and number of accrued sick leave hours as of pay period 26 in the
2012 calendar year.

Please see Attachment 5.



AFSCME tnformation Requast Dated January 28, 2013
February 14, 2013
Paga 4 of 4

9. Number of part-time benefitted and un-benefitled employees by benefit code (B, C,
D} In the Federated retirement plan.

“MEF Y T N/A 8
CED ' 4 i NA T3

Piease nofe that the data contained in the table above is based on actual positions per
PeopleSoft,

10. List of paid interns, contract employees by department, warksite locatlon and -
classification and duretion of appaintment for 2008, 2009, 2010, 2011, 2012 and
present,

As discussed during our negotiation sassion on January 31, 2013, we are providing a list of
paid intemns by depariment. Please note that the data contained in the attachment is of
actual positions per PeopieSoft.

Please see Attachment 6.
Please let me know if you have any questions regarding the information provided.

Sincerel

g A

Ale¥ Gurza
Deputy City Manager
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Distributed on:
MAR 20 2013

CIFY OF % | - |Cily Managar 8 Ofﬂce |
SAN JOSE emomndum

CAPITAL OF SILICON VALLEY

TO: HONORABLE MAYOR FROM: Alex Gurza
AND CITY COUNCIL
SUBJECT: Pension and Retiree Healthcare DATE: March 19, 2013
Valuations Update ,
4
Approved\_fmy\—,’ Date
3/20/)2
- VARG
INFORMATION

- The Retirement Boards’ actuary, Cheiron, has completed the valuations for Fiscal Year 2013-

2014, using data as of June 30, 2012. The purpose of this memorandum is to provide the City
Council with an update on these valuations, These latest actuarial valuations estimate an over
$2.9 billion total unfunded liability from the pension and retiree healthcare benefits programs in
both the Federated C1ty Employees” Retirement System and Police and Fire Department
Retirement Plan.

The Ciiy has undertaken efforts to address the significant unfunded liabilities in both retirement
plans. These latest valuations include the following significant changes:

+ Implementation of Tier 2 in the Federated Retirement System
¢ Elimination of the Supplemental Retiree Benefit Reserve (SKRBR)
¢ Healtheare plan design changes

| The Federated City Employees' Retirement System and the Police and Fire Department Plan use

Cheiron, Inc. to provide actuarial valuations of the respective retirement systems’ pension and
retitee healthcare programs. The information contained in this memorandum is based on
Cheiron’s valuations as of June 30, 2012 Please note that the Boards' actuary conducts
valuations on an annual basis, as of June 30™ of edch year, The most recent completed actuarial
valuations as of Juue 30, 2012, will serve as the basis for the contribution rates for Fiscal Year
2013-2014. This memorandum has been issued at this time due to the completion and the
Boards’ approval of all actuarial valoations by the Boards’ actuary.

FEDERATED CITY EMPLOYEES’ RETIREMENT SYSTEM

Federated Pension Actuarial Valuation

The following chart compares contribution rates fr om Fiscal Year 2012-2013, to the contribution
rates for Fiscal Year 2013-2014. This information can be found in the June 30, 2011, and June

30,2012, pensmn actuarial valuations.



Honorable Mayor and City Coungil

Pension and Retiree Healthcare Valuations Update
March 19, 2013

Page Zof 10

Employee Pension Coutribution Rate
City Pension Contribution Rate 44.45% 50.85% 6.68%
Total Pension Contribution Rate 50.19% 56.82% - 13.36%
Net Change in Total Pension N
Contribution Rate 663% N/A

As of September 30, 2012, any new hire or rehire into the Federated City Employees® Retirement
System has been placed in Tier 2. As of February 13, 2013, there are 118 employees in Tier 2.
Tier 2 signiftcantly reduces the City’s costs for retirement benefits. The Tier 2 contribution rates
are shared 50/50 between employees and the City. The chart above also includes the Tier 2
contribution rates, . :

Cheiron's Federated pension actuarial valuation repart, as of June 30, 2012, indicates that there is
an unfunded Hability of approximatcly $1.08 billion. As part of the implementation of the
retirement changes, the Supplemental Retiree Benefit Reserve (SRBR) was eliminated. Without
elimination of the SRBR, the Federated pension unfunded lability would have been $1.12
billion. However, even with the elimination of the SRBR, there was a 9.82% inctease in the
unfunded actuarial Hability from the previous fiscal year. :

The followi ng chart for the Federated pension actuarial valuation describes the unfunded
actuarial Hability and funding ratios for the Plan as of June 30, 2011, and June 30, 2012.

Discount Rate
(Earnings Assumption)
Unfunded Actuarial Liability

(UAL)

Net Change in UAL

$981.568 Million $1.078 Billion

. $96.432 Million
9.82%

Funding Ratio —
Actuarigl Value of Assets

Funding Ratio —
Market Value of Assets

65.00% - 62,00%

64.00% 58.00%

* The Federated pension actuarial valuation numbers include the elimination of the SRBR as of June 30,2012
.2 Cheiron’s Federated pension actuarial valuation as of June 30, 2011 (Repott dated November 2011)

* Cheiron’s Federated penston actuarial valuation as of June 30, 2012 {Report dated December 2012)

* Chelron's Federated pension actuarial valuation as of June 30, 2012 (Report dated December 2012)



Honorable Mayor and City Council

Pension and Retirec Healthcare Valuations Update
March 19, 2013

Page 3 of 10

Federated Retiree Healthcare Valuatian

Cheiron also completed a valuation on the Federated Retirement System’s retiree heaithcare plan
as of June 30, 2012, The retiree healthcare plan design changes that were implemented in the
last few years had a significant impact on lowering the unfunded liability, In the Federated
System alone, these plan design changes were the primary factor in an approximate $200 million
reduction in the Federated retiree healthcare unfunded Hability.

In 2009, the City and most bargaining units began a five year phase-in to fully pre-fund the
Annual Required Contribution (ARC) for retiree heelthcare. The end of this five year phase-in is
this year and the City and employees in the Federated retitement system will begin paying the
full Annual Required Contribution. Even with the $200 million decrease in the unfunded
liability, this will result in a 3.48% incrcase for employees in retiree healthcare contribution
alone and a 4.02% increase for the City.

The June 30, 2012, actuarial valuation takes into account employees and the City paying the full
Anmual Required Contribution. These contribution rates will go into effect for Fiscal Year 2013-
2014, unless an agreement is reached with the Federated bargaining units on retiree healthcare.

The following chart compares contribution rates from Fiscal Year 2012-2013, {o the contribution
rates for Fiscal Year 2013-2014. This information can be found in the June 30, 2011, and June
30, 2012, retiree healthcare actuarial valuations,

Employee Cnntribution Ratc 726% - 10.74%
City Contribution Rate 7.91% 11 93%
Total Contribution Rate _ 15.17% 22.67%

Net Change in Retirce o

Healihcare Contribution Rate 130%

The following chart for the Federated retiree healthcare actuarial valuation describes the

“unfunded actuarial liability and funding ratios for the Plan as of June 30, 2011, and June 30,
2012, This shows the significant decrease in the unfunded liability and the resulting increase in
the funding ratio due primarily fo the retiree healthcare plan design changes.

3 Cheiron’s Federated retiree healthoare actuarial valuation as of June 30, 2011 (Report dated January 2042)
8 Cheiron's Federated retires healthcare actuarial valuation as.of June 30, 2012 (Report dated Janvary 2013)



Honorable Mayor and Cify Council

Pension and Retiree Healtheare Valuations Update
March 19, 2013

Page 4 of 10

R Sderated et =
B g erated Retirce Hedlthe

Discount Rate 7.5% 7.5%
(Earnings Assumption) , :
Unfunded Actuarial Liability $800.505 Million $604.668 Million

(UAL)
Net Change in UAL

-$195.837 Million
-24.46%

Funding Ratio - o .
Actuarial Value of Assets 14% 19%

POLICE AND FIRE DEPARTMENT RETIREMENT PLAN

Police and Fire Total Pension Unfunded Liability

During the December 2012, Board meeting, lhe Police and Fire Department voted to change the
earnings assumption from 7.50% to 7.25%. It should be noted that the Federated Board voted to
keep the carnings assumption the same (7.50%). The Police and Fite Retirement Board
approved the contribution rate resolutions at the March 2013, Board meeting. These contribution
rates include the elimination of the SRBR.

Police and Fire have different contribution ratios, but the actuarial valuation agpregates the
unfunded ligbility and the ARC for the Plan as a whole. The unfunded liability for the Police and
Fire pension plan increased by 36.06%.

syt mpmn

Discount Rate 7.50% 7.25%
{Earnings Assumption)

Unfunded A ctuarial Liability $510.3 Millien $694.3 Million
(UAL)

Net Change in UAL $184 Million
' ' 36.06%
Funding Ratio — 84.0% : 79.6%
Actuarial Value of Assets
Funding Ratio - 82.2% 75.9%
- Ma_rket Value of Assets '

? The Police and Fire pension actuarial valuation numbers include the elimination of the SRBR as of June 30, 2012

¥ Cheiron’s pension actuarial valuation as of June 30, 2011 (Report dated Match 2012)

® Cheiron’s memo regarding FYE 2014 contribution rates assuming the SRBR is eliminated (Report dated December
21,2012)
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Police Pension Contribution Rates

The following chart compares contribution rates from Fiscal Year 2012-2013, to the contribution
rates for Fiscal Year 2013-2014. This information can be found in the June 30, 2011, and June
30, 2012, pension actuarial valuations.

0§31/

Employce Pension Contribution Rate 11.13% 11.65%
City Pension Contribution Rate 56.57% 65.31%"2
Total Pension Contribution Rate 67. 0% 76.96%
Net Change in Contribution Rate ' 9.26% ]

Fire Pension Coniribution Rates

The following chart compares contribution rates from Fiseal Year 2012-2013, to the conttibution
rates for Fiscal Year 2013-2014.

:?‘f‘{??( s S R Sk L ek B it "Em;;;cg_“_\a =
mployee Pension Contribution Rate 11.21% 11.72%
City Pension Contribution Rate | 58.43% 66.79%"
Tota} Pension Contribution Rate 69.64% 78.51%
Not Change in Contribution Rate | 8.87%

Police and Fire Retiree Healthcare Actuarial Valuation

The health plan changes also resulted in a decrease in the refiree healtheare unfunded liability in
the Police and Fire Department Retirement Plan. A net $66.93 million (-11.21%) decrease was
experienced in the total unfunded lability for retiree healthcare.

The following chart compares contribution rates from Fiscal Year 20122013, to the contribution
rates for Fiscal Year 2013-2014.

10 Cheiron’s pension actuarial valuation as of June 30, 2011 (Report daied March 2012)

 Cheiron’s memo regarding FYE 2014 contrihution rates assumiag the SRBR is eliminaied (Report dated
- December 21, 2012} ' _

12 The City contribution rates for Police include the elimination of the SRBR for Fiscal Year 2013-2014

B Cheiron’s pénsion actuarial valuation as of Junc 30, 20t1 (Report dated March 2012) . -

4 Cheiron’s memo regarding FYE 2014 contribution rates assuming the SRBR is eliminated (Report dated
December 21, 2012)

** The City contribution rates for Fire include the elimination of the SRBR for Fiscal Year 2013-2014
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D;scount Rate 7.50% 7.25%
(Earnings Assumption) : :

Unfunded Actuarial Liability $596.764 Miltion : $529.839 Million

(UAL) '

Net Change in UAL $-66.925 Million
11.21%.

Funding Ratio — 9.2% 11.1%
Actuarial Value of Asscts
Funding Ratio - 9.1% ' 16.6%
Market Value of Assets

Police Retiree Healtheare Contribution; Rates

The Police Officers’ Association (POA) and the City reached an agreement in 2009 that limited
the maximum annual contribution rate increase to 1.35% for the City and 1.25% for employees
.in the POA, with a cap of 10% for employees and 11% for the City. The numbers below reflect
the maximum amount of increase for the members and the City. The contribution rates do not
result in the full funding of the Annual Required Contribution.

The followmg chart compares contnbunon rates from Fiscal Year 2012-2013, to 1he contribution
rates for Fiscal Year 2013-2014,

Employee Contrlbutlon Rate 8.26% : 9 5 I%
City Contribution Rate 8.96% 1031%
Total Contribution Rate 17.22% 19.82%
Net Change In Refiree Healthcare 2.6% -
. Contribution Rate ’

The following chart demonstrates what the full ARC coniribution rates would be for Paolice
retiree healthcare in Fiscal Year 2012-2013, and Fiscal Year 2013-2014, if a cap was not in
place.

16 Cheiron®s retivee healthcare valuation as of June 30, 2011 (Report dated March 2012)
"7 Cheiron’s retiree healthcare valuation as of June 30, 2012 (Report dated January 2012)
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Employee Contribution Rate 13.48% 12.74%
City Contribution Rate 14.63% 1 13.95%
Total Annual Reguired Contribution Rate ' Ziil 1 Y% | 26.69%
Net Change -i_n Retiree -Hea¥thcare Annual 1.42%
Required Contribution Rate _

Fire Retiree Healthcare Contribution Rates

* In 2011, the San Jose Fire Fighters (IAFF, Local 230) entered into an agreement with the City to
cap the maximum increase in contributions rates for retiree healtheare. As with the POA, the
TAFF agreed that the City maxirium contribution increase would be 1.35% and the maximum
employee contribution incrcase would be 1.25%, with a cap of 10% for employees and 11% for
the City. '

The following chart compares contribution rates from Fiscal Year 2012-2013, to the contribution
rates for Fiscal Year 2013-2014.

Employee Contribution Rate 6.11% 7.36%
City Contribution Rate 6.62% 7.97%
Total Contribution Rate 12.73% 15,33%
Net Change i1! Refiree Healtheare 2.6%
Conml_agtlon Ratg_ o

The following chart demonstrates what the full ARC contribution rates would be for Fire retirce
healthcare in Fiscal Year 2012-2013, and Fiscal Year 2013-2014, if a cap was not in place.

* Cheiron’s reliree healtheare valuation as of June 30, 2011 (Report dated March 2012)
¥ Cheiron’s retiree healthcare valuation as of Juae 30, 2012 (Report dated January 2012)
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Employee Contribution Rate - 13.31% i 1.79%
City Contribution Rate 14.49% 12.94%
Total Annual Required Contribution Rate 27.80% 24.73%
Net Change in Retiree Healthcare Annual 4.07% '
Required Contribution Rate ese

Total Minimum City Contribution Amounts (if made ai the heginning of the Fiscal Year)

and Rates

In 20¢10-2011, the Retirement Boards adopted an annual required contribution methodology,
which requires the City to pay a minimum ARC or a percentage of payroll, whichever is greater,
for the Federated Retirement System and the Police and Fire Department Retirement Plan. In
November 2012, the Federated Retirement System Board approved that for the Federated
Retirement System Tier 2 plan, however, the City’s contribution shall only be basedon a
percentage of payroll. Duec to the independently estimated payroll projections by the Retirernent
Boands® actuary and the City Manager’s Budget Office, the City calculations for the City
retirement contributions for the Federated Retirement System Tier 1 plan and the Police and Fire
Depattment Retirement Plan are based on the minimum ARC as required by the Boards or the
ARC based on Board approved percentage of budgeted payroli as calculated by the City
Manager’s Budget Office, whichever is greater.

Because of this difference in methodology, as reported in the 2014-2018 General Fund Forecast,
the 2013-2014 City contributions to the retirement plans is estimated to be $275.8 million for all
funds, which differs from the tables below. Please note that this figure will change based on
recommendations included in the forthcoming City Manager’s 2013-2014 Proposed Budget and
City Council approval of the 2013 201 4 Adopted Budget.

~ The followmg charts have been provided as an overview of the respective changes in the Board |
approved minimum contribution amounts and Board approved rates from Fiscal Year 2012-2013,
and Fiscal Year 2¢13-2014,

: B : sy S iR
Pohce and Fire Pensmn ARC $1 06 145 Million - $l 19 6 Mlll _
Federated Pension ARC $102.972 Million $102.470 Million
Total Pension ARC $209.117 Million ’ $222.07 Million
Net Change in Total Pension | ~ $12.953 Million '
Minimum ARC . 6.19%
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Police and Fire Retiree
Healthcare Minimum
Contribution

$14.922 Million

\\\\\\\

$17.073 Million

Federated Retiree
Healthcare Minimum
Contribution

$18.033 Million

$26.833 Million

Total Retivee Healtheare
Minimum Contribution

$32.955 Million

$43.906 Million

Net Change in Total Retiree
-Healtheare Minimum
Conftribution

$10.951 Million -

33.23%

City ag' d Emplovee Total Retirement Contribution Rates Fiscal Year 2013-2014

Police 75.60% 21.16% 96.78%

Fire 74.76% 19.08% 93,83%

Federated 62.78% 16.71% 79.49%
Tier 1

Liability

18.77%

_ Liability :
Federated Pension Unfunded Liability $981 568 Million $1.078 Biilion
Total Pension Unfunded Liability $1.492 Billion $1.772 Billion
Net Change in Pension Unfunded $280 Million
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Total Retiree Healthcare Unfunded Liability June 30, 2011, and June 30, 2012

Police and Fire Retirec Healthcare $596.764 Million $529.839 Million
Unfunded Liability
Federated Retiree Healtheare Unfunded $800.505 Million $604.668 Million
Liability :
Total Retiree Healthcare Unfunded $1.397 Billion  $1.135 Billion
Liability ' o
Net Change in Total Retiree Healthcare | - - -$262 Million
Unfunded Liability -18.75%
Conclusion

These most recent actuarial valuations reflect the City’s efforts to reduce the cost of our plans.
For example, these actuarial valuations reflect the elimination of the Supplemental Retiree
Reserve Benefit (SRBR) and healthcare plan changes. Although we have made significant
progress, the most recent actuarial valuations reflect that the total unfunded liability for both
pension and retirce healtheare is $2.9 billion,

We will keep the City Council informed of any significant developments.

The full actuarial valuations used in this information memorandum can be found at

http://www.sanjoseca.gov/index.aspx?nid=2421.

Alex Gurza
Deputy City Manager

For questions please contact Alex Gurza, Deputy City Manager at (408) 535-8150.
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CITY OF

SAN JOSE | Memorandum

O CAPFIAL OF SILICON VALLEY

TO: All City Employees and Retirees FROM: Debra Figone

SUBJECT: Retiree Healthcare Developments DATE: March 4, 2008

Process Update

In December of last year, 1 sent out an informational memorandum to all City employees and
retirees on the suhject of retivee healthcare. The memo discussed key background information
related to retiree health issues, the City Council’s direction to develop a process to address retiree
healthcare, and the process by which we proposed to gather input from all stakeholders. In light
of new information, this memo serves as a brief update on thie efforts put forth thus far on this
important issue.

As a reminder, on August 28, 2007, the City Council directed staff to:

). Engage stakeholders in identifying strategies and alternatives to address our unfunded
liability for retiree healthcare. Stakeholders will include, at a minimum, employees,
City Labor Alliance, Executive Management Forum, retiree associations, retirement
beards, and South Bay Labor Council.

2. Continue to survey how other cities and counties are addressing their unfunded
liabilities. :

3. Engage experts, identified by tbe Adminstration and stakeholders, as necessary to
evaluate strategies and approaches that are identified by stakeholders or have been
implementied in other cities or counties.

4. Study how pre-full funding of benefits can be accomplished through a phased
approach,

The first two items listed above are nearing completion as the facilitations and survey have been
successfully executed by City staff in coordination with fhree consultants, Starting in December
of 2007, our consultants have engaged the identified stakeholders to solicit thetr input and
capture their ideas. A report sununarizing all stakcholder feedback sessions, along with a survey
of other organizations who arc exploring ways to comply with GASB regulations will be
completed in March. As an additional resource for all stakeholder groups, a website has been
created to provide relevant background information as wetl as the most up-to-date documentation
produced from each meeting. The website can be viewed at:
www.sanjoseca.gov/retirechealthcare.
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wtarch 4, 2008
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Yested Benefit

In addition, the City Council requested additional information regarding the legal issues related
to changing retiree healthcare benefits. In San Jog retiree healthcare benefits are in the
Municipal Code as part of the City’s retirement plans. Because San Jog's retiree healthcare
benefits are part of the City’s retirement plans, the retiree healthcare benefit can be considered a
“vested” benefit similar to the pension benefit itself. Based on this, we wili not be
recommending changes to retiree healthcare benefits (as specified in the Municipal Code) for
current employees or current retirees at this time.

Althongh this information may help address the existing concerns about the possibility that the
level of benefit (100% of the lowest cost plan for single or family coverage) would be changed
for current employees and/or current retirees, there remains a very significant challenge in
funding the benefit. The unfunded liability is currently between §1.2 and $1.65 billion, and we
will continue to face the challenge of paying the long-term costs of providing these retiree
heaithcare benefits, The City and employees covered by the current benefit share an interest in
addressing the costs of retiree healthcare benefits for many reasons, including that the Munzcipal
Code specifies that the costs are shared between the City and employees.

Per the Municipal Code, cost-sharing for retiree medical insurance is split 50/50 between the
City and employees. (For retiree dental insurance, the costs are shared between thie City and
employees at a ratio of eight to three.) In addition to funding the costs of the benefit for eurrent
employees and current retirees, we niust continue to work together on other solutions to mitigate
the significant cost of healthcare, including weliness programs and plan design changes.

I encourage you to continue patticipating in this process as we move forward. As requested by
the City Council, staff will conduct further research and compile the information into a report
which will offer ways to accomplish full pre-funding of benefits through a phased approach. Itis
imperative that the City of San Jogcontinue to leam and engage in solutions towards funding this
significant liability.

Debra Figor
City Manager
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- CITY OF M B
S_ANJOSE' j e Qffice of the City Atiorney

| CAPITAL OB SILICON VALLEY

" RICHARD DOYLE, CITY ATTORNEY

March 7, 2008

Russell Grosby, Director ~
Retitement Setvices _
+737 North First Street, Suite 580
San José, CA 951142
Re: = Jones Day Advice Letter re Retiree Héalth Benefits and
Vested Rights -

_D_ear Russeil;

quest of the Police and Fire Retirement Board

Eficlosed pursuanito the re i
dJones Day regarding “Retiree Health Benefits

is a copy of the Advice Letter from
- and Vested Righis”. _
The Advice -Lette_r Is marked "CONFIDENTIAL PROTEICTED BY

ATTORNEY-CLIENT PRIVILEDGE". Please be advised that the City Council
has waived the attorney-ciient privilege with respect to the Advice Leiter and has

-aut_horized' the City Attorney’s Office to provide copies upon request,

If you have an:{r questions, please feel free to contact the City Attorney’s

Office, __
Very truly yours,

£ e

oo s _ Y I S—

e S SUSAN DEVENCENZ|

u o ,ff Senior Deputy City Attorney -
R 2 P ' Lo
Engy £ %
- &

@.

200 East Santa Clara Street, 16™ Fioor San Jose, CA 95113
tel {408) 535-1900 fax {408) 998-3131-

456951




ONES ' 555 South Flower Street, Fiftieth Floor
' ' ; Los Angeles, GA 90071-2300

Tefephone: (213} 489-3939

DM@ . - Facsimile: {213) 243-2539
i ' - ’ Kirstin 0. Poirier-Whitley: (213} 243-238¢

kpoirierwhitiey@jonesdey.com

MEMORANDUM

CONFIDENTIAL PROTECTED BY
ATTORNEY-CLIENT PRIVILEGE

TO! | Richard Doyle, Esq.
- City Attorney
City of San Jose
FROM: ‘ Kirstin D. Poirier-Whitley
| DATE:; . 02/07/08
RE: Retiree Health Benefits and Vested Rights

You have asked Jones Day to consider whether the City of San Jose (the “City’™) may

" change the retiree medical and dental benefits currently provided by the City in light of the
constitutional prohibition on impairment of contractual obligations. This memorandum includes
three parts: (1) a summary of the relevant facts, (2) a statement of the issues presented with
corresponding summary conchusions, and (3) a more detailed analysis of the issues presented.

My apalysis and conclusions are based on a review of the materials furnished to'me by
- the City, which include: (1) the City Chartér; (2) current and former Municipal Code provisions
. governing retiree medical and dental benefits; (3) the most recent “Renefits Fact Sheet” and
“Handbook” for the Federated City Employees’ Retirement System and the Police and Fire
Department Retirement Plan; and (4) excerpts from the current Memorandum of Agreement
(“MOA’™) between the City and each collective bargaining unit. It has been represented to me,
and I have assumed for the purposes of this memorandum, that the provisioens rel ating to retivee
" medical and dental benefits in any prior versions of the Benefits Fact Sheets, Handbooks and
MOAs did not differ materially from the currend versions that have been furnished to me. My
analysis and conclusions are based only on the documents provided; consequently, to the extent
that there are othier doeuments that govern or describe the retiree medical and dental pro gram and
which include additional ox different descriptions of the City’s obligations, the analysis and
conclusions set forth hereln may not apply. '

Because of the length of this memorandum, [ have provided a table of contents below to
~ aid in your review of the document. :

LAR2MD78 v
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L FACTUAL BACKGROUND
A, City Charter Governing Retirement Benefits

Section 1500 of the San Jose City Charter (the “Charter™) provides for the creation of &
retirement plan or plang for the city employees and also states that “the Council may at any time,
or from time to time, aend or change any retirement plan or plans or adopt or establish a new or
different plan or plans for all or any officers or employees.” ' -

Charter Section 1503 provides that ali retirement systoms in existence when the Chaster
was adopted are valid and will continue wnitil otherwisc provided by ordinance. Like Section
1500, however, this seetion also expressly states that “the Council shail at all times have the
power and right to repeal or amend any such retirement system or systems, and fo adopt or |
establish anew or different plan or plans for all or any officers or employees.”

 Charter section 1504 guarantees minimum benefits and contributions for certein rnembers
of the City Police and Fire Departments. Under this section, pre- funding contributions must be
~madeby the employees and the City in a ratio of three to eight. Additionally, Charter section
1504 requires that any retirement pian or system established for members of the Policc and Fire
departments rst be actuarially sound.! . -

- Charter section 1505 similarly gnarantees minimum benefits and contributions for certain _
officers and employees of the City who are not inembers of the Police or Fire Departments.
Unider this section, pre~ﬁmdmg contnbutlons must be made by the employees and the City in a
ratic of three to ei ght

! The puaranleed benefit is a mnnthly retirement aliowance equal to fifty percent of his ot her “final -
compensatior” if the member cnmpletes twenty years nf service and attains the age of fifiy-fve or cempletes twenty

years of service and i5 disabled while émployed by the City.

Thc. guarantced beacfit for 5erviee retirement is ao armnal retirement allowance equal to twn percent of
“final cnmpensation™ per year of “service” for the first twenty-five years of service plus one percent of sueh final
compensation for sach year of serviee above torenty-five years if the employee complalea twenty-five or more years
of service and attains the age of fifty-five or attains the age of seventy regardless af years of service, An officer or
employee who has 10 yesrs of service and is disabled also-is entitled to certain minimum retirement benefits, It was
" represenled to me that, becavde the terms “service” and “final compensation” are al{ defined with teference 1o the
pre- 1975 retirement plan {“0ld Plan™), the City takes the gosition these minimum benefits apply only to the
.c}assmcahon of employees eoverad by the Qid Plan. }have nit independently analyzed this jssue.

In any event, the same restriction does-not app]y to the minimum ¢ontribution requirement. See Chartex
seetion 1 505(f) (exetuding individuals exeluded under seetion 1501, offieers and employees in the Police and Fire
Departments, retirees, and persons in clasmﬁcatwus excluded from psrticipating in the Qid Plgn on the datc the

Charter was epaeted).

LAIL-29197181 w0
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B. Federated Retiree Health Plans
1. History of the Plan

In September 1984, the Council of the City of San Jose (the “Couneil™) cnacted
ordinances granting medical benefits to members of the Pederated Employees Retirement Plan -
(the “‘Federated Plan”), and in 1986, the Council approved ordinances adding dental bepefits to
the Federated Plan (eollectively, the “Federated Retires Health Plan™). Origi nally, the Federated
Retiree Health Plan provided that a member retired for service or disability and who was entitled
to credit for fiffeen or more years ol service (or five or more years of service for dental bensfits)
or who received a refirement allowance equal to at least thirty-seven and one-half pereent of such
member’s compensation would be eligible to enroll in a medical or dental insurantcé plan
sponsored by the City provided that the member retired upon leaving service and was enrclled in
a health plan at that time. In addition, a member eould only obtain medical coverage for a
spouse if he or she was married af the time of retirsment, Certain surviving spouses and children
also were entitled fo medical and denta] benefits. Retired members and survivors were entitled
to & subsidy equal to the premium for the lowest-cost medical insurance plan available to an
employes of the City and for 100% of the cost of dental incarance offered as part of the City’s
employes benefits. These benefits were provided not only to active members and their fantilies,
but to existing retirees and survivors. - ' '

Since thé Plan’s enactment, 2 number of changes have been made. Most importantly, in
1988, the Couricil amended the Plan to extend retiree medical insurance to members who leave
employment with enough service to have a nonforfeitable benefit bt who cannot retire :
irmmediately upon leaving employment — i.e., “Deferred Vested Members.” In 20086, the Council
added a medical benefits acocount provision to address tax law issnes and conformed other plan
provisions.® ' ' -

2. Current.Provisions

Currently, the Federated Retires Health Plan provides that a member who has retired for
serviee or disability (whether immediately or on a deferred vested basis) and who is entitled to
credit for fifteen or more years of setvice or who receives a retirement allowance squal to at least
37V2% of such member’s compensation (without regard to any offset for worker’s gompensation
benefits) may enroll for medieal insurance coverage in an sligible medical insurance plan.

88 3.28.1950 and 3.28.1970.* In addition, Section 3.28.1960 generally provides that a member’s ‘

? Other minor changes not particularly relevant to the questions posed also were made. Tn 1986, the Plan
was amended to provide that a worker’s compensation offset is disregarded for the purposes of determining
eligibility. In 1991, the Council amended the Plan to extend eoverage to certain sUviving spouses, and, in 1992, the
Council amended the Plan to extend coverage to individuals who left employment pursuant In an early retivement
incentive program. In 2002 and 2005 respectively, the Council amended the Plan to pennit a spouse who is a
guordian of 2 minor ehild to slect family medical eoverage and fo extend coverage 1o domestic parmers.

4 Al section references arc t the San Jose Municipal Code, unless otherwice indicated,

. -2
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surviving spouse; domestic partner and/or. child who is receiving a sarvivor or optzonal
allowance under the Federated Plan s entitied to continne receiving medical benefits provided
that the member dies while still employed or after retirement and, at the time of death, the
member either had 15 years of service or was receiving a retirement allowance cqual to 37%% of
such member’s compensation (without regard to-any offset for worker’s compens ation benefits).

- It further provides that the portion of the premium to be paid from the medical benefits account
“shall be the portion that represents an amount equivalent t6 the lowest of the premiuins for’
singie or faily medical insurance coverage. .. which is available to an cmployee of the clty at
such time as said pran‘nmm is due and owmg * §3.28.1980 .

Sections 3.28.2000 and 3.28.2020 prowda that a member who retires for service or
disability and who is entitled to at least 5 years of service credit or an allowance equal to at least
37% % of such member’s compensation (without regard to any offset for worker’s compensation
benaﬁt‘:) may enroll for dental insurance coverage in an eligible dental insurauce plan. In
addition, Section 3.28.2010 ganerally provides that a member’s surviving spouse, domestic
partner and/or child who is receiving a survivor or optional aflowance under the Federated Plan
is entitied to continue receiving dental insurance provided that the member dies while still
employed or after retivement and, at the time of death, the member either had 5 years of service
or was receiving a refirement allowance equal to 37%% of such member’s compensation
(without regard to any offset for worker’s compensation benefits). Section 3.28.2030 prcmdas
that the Plan pay 100% of the cost of the dental insurdnce provided to members and survivors.

- Members or their survivors may enroll only in an’ ehg1ble dental plan” which is a plan “with
which the city has entered into a contract for the provision of dental baneﬁts as part of the city’s

benefits to city employees.” § 3.28.2040.

. The Federated Retiree Health Plan is co-finded by employeé and employer contributions
in a specified ratio. Specifically, section 3.28.380(C) now provides that contribution rates to
fand medical and dental benefits ars established by the Board as determined by the Board’s
actuary and are bome by the City and the members of the Plan in a one-to-one ratic for medical

- benefits and an eight-to-three ratio for dental benefits. Although this co- -fonding ratio was first .
codified in 2006, it has been applied and reflected in the actuatial reports'and other
dodumentation connécted with the Plan since inqcpticn. :

© As of August 2006, the Federated Retiree Health Plan provides that the City reserves its
right to amend the Plan to limit medical or denta] benefits as necessary to satisfy the
requirements of Titémal Revenue Code (“IRC") section 401(h); and more specifically that, in the
svent contributions required to fund the specified benefits would exceed the limits permitted by
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IRC section 401(h), the portion of the premium to be paid by the Plan ay be reduced as
necessary to satisfy IRC section 401(h).° §§ 3.28.1995 and 3.28.2045.

C. Police and ¥ire Department Retiree Health Plans-
1. History of the Plan

. In June 1984, the Council cnacted ordinances granting medical benefits to members of
the Police and Fire Department Plan (the “Police and Fire Plan), and in 1986, the Council
approved ordinances adding dental benefits to the Police and Fire Plan (collectively, the “P&F
Retiree Health Plan™). Originally, the P&F Retiree Health Plan provided that a member retired -
for service or disability and who was enfitled to credit for fifteen o1 more years of gservice or who
received a retirement allowance equal 1o at least 37%% of such member’s compensation would
be eligible to enroll in a medical insurance plan sponsored by the City provided that the member
retired upon Jeaving service and was enrolled in a health plan at that time: In addition,.a member
could only obtain medical coverage. for a spouse if he or she was maried at the time of
retirement. Retired members and survivors-were entitled to a subsidy such that they would be
required to pay no more for medical insurance than an active employee in the classification from
- which the member retired. A member was entitled to dental insurance benefits if he retired for
service or disability; there was no minitum scrvice or allowance level requirement. The Plan -
paid 100% of the premium for available dental insurance, Certain surviving spouses and ’
* children algo were entitled to medical and dental benefits. These benefits were provided not only
1o active members and their families, but to existing retirees and survivors. ' ' :

'Since the Plan’s enactment, a number of changes have been made. For example, in 1991,
the Plan was amended to extend medical and dental coverage to a spouse where marriage occurs
after retirement. In 1992, the Plan was amended to extend coverage to Deferred Vested
Members separating from service after July 5, 1992 with 20 or more years of service and thejr
survivors. In 1998, pursuant to an arhitration award, the Plan was amended to enhance the
premium Jevel paid for persons retiring after February 4, 1996 to be the same as that paid under
- the Federated Retiree Health Plan ~i.¢., the premium for the lowest-cost plan available, This
Change was also extended to individuals who had retired prior to February 4, 1996, In 2001, the
Council added a medical benefits account provision to address tax law issues and add’
reimbursement for certain Medicare Part B payments. Coverage was extended to Deferred |
Vested Members who separated from service before July 5, 1992 and their survivors in May .

% As you kaow, the contributions to the medical henefits accounl {plus contributions to fund iife insurance
protection) may not exeeed 25% of total aggregate contributions {other fhan cotitributions for past service creditsyto
the relirement system.  © : ) :
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- 2002 In 2006, the medical benefit account provision wss reenacted In order to correct certain
" nmumbering errors.®

2. . Current Provisions

Currently, Sections 3.36.1900 snd 3.36.1920 provide that a member who (1) has retired
for service or disability and either is entitled to oredit for fifteen or more yeats of service or
receives a refirement allowance equal to at least thirty-seven and one-half percent of suich - -
member’s compensation, or (2) receives an allowance as 2 Deferred Vested Member with at least
20 years of service, may enroll for medical insurance coverage in an eligible medical insurance
plan. If a retivee marries after retirernent, he may add his spouse to coverage. §3.36.1920C. In
addition, Sections3.36.1910 and 3.36,1920 generally prqwde that a member’s surviving spouse,
domestic partner and/or child is entitied to continue receiving medical benefits provided that
either-(1) the survivor is receiving a monthly ailowance under part § of the Police and Fire Plan
and, at the time of death, the member either had 15 years of service or was receiving a retirement
allowance equal to 37%% of such member’s compensation; or (2) the survivor is Teceiving a
monthly allowance under part 11 of the Police and Fire Plan because of the death of a Deferred

. Vegted Member with at least 20 years of service,

Sections 3:36.1930B and C provide that the portion of the premium to be paid from the
medical benefits account beginning in 1998 shall be equivalent to the “lowest cost medical plan,”
but shall not exceed the actual premium for the eligible medical plan in which the member,
fortner member or survivor enrolls.” The “lowest cost medical plan™ means that medical plan
(single or family coverage as applicable) which is an “eligible medical plan™ and which hss the
lowest monthly premium of all eligible medical plans then in effect. § 3.36.1930D. An eligible
medical plan is a plan “with which the city has entered into a contract for the provision of
hospital, medjcal, surgical and related beneﬁts as part of the city’s benefits to city employees.”

§ 3.36.1940. .

Sections 3.36.2000 and 3.36.2020 provide that 2 member who (1) became a member of
the Plan priox to July 1, 1998 and retires for service or disability, (2) who 15 retired for service or
disability and either has at least 15 years of service credit or an allowance equal fo at Jeast 37%4%.
of such member’s compensation, or (3) is receiving an allowance as a Deferred Vested Member
with at least 20 years of service, may enroll for dental insurance coverage in an eligible dental-
insurance plan. Sections 3.36.2010 and 3.36.2020 generally provide that a member’s surviving
spouse; domestic partner and/or.child receiving.an allowance under parts 8 or 11 of the Police

§ Other minor chenges not particularly relevact to the questions presented also were made. For example, in
1991, the Plan also was amended to make technical changes substituting the term “spouse” for the terms “husband”
and “‘wife,” and to exterd medickl coverage to éertain individuals who bad ransferred from the Central Fire District,
In 1998, the Plan waa amended to impose additional eligibility requirernents for dental benefits for individuals
becoming members on and after July 1, 1998. In 2002 and 2006 respectively, the Council ameoded the Plan to
permit a spouse who is a guardian of 2 minor clild to elect family medical coverage and to extend coverageto

domestic partners.
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and Fire Plan is entitled to continué receiving dental insurance under certain conditions. Section
3.36.2030 provides {hat the Planpay 100% of the cost of dental insurance provided to memhers
and survivors. Members or their survivors may enroli only in an “eligible dental plan” which is a
plan “with which the city has entered into a contract for the provision of dental henefits as part of
the city’s henéfits to city employees.” § 3.36:2040. '

The P&F Retiree Health Plan is co-funded by employee and empioyer contributions ina
specified ratio. Specificaily, section 3.36.575(C) now provides thal contrihution rates to fund
medical and dental henefits are established by the Board as determined by the Board’s actuary
and are bomne by the City and the members of the Plan in a one-to-one ratio for medical benefits -

and a three-to-one ratio for dental berefits. Although this co-funding ratio was first codified in
2000, it has been applied and reflected in the actuanai reports and other documentation
connected with the Plan since Inception. - :

L ISSUES PRESFNTED AND SUMMARY OF CONCLUSIONS

Question 1.  Can changes be made to the refiree med:ca! and dental beneﬁts provided
" by the City of San Jose in lzght af the constitutional prohibition on the impairment of contractual
- obhgaﬂons?

As you know, both the United States and the Califormia Constitutions prohibit the
impairment of contractual obligations. Although the terms and conditions of public empioyment
generally are controlied by stalute or ordinance rather than by contract, the right fo compensation
already earned—particularly in the form of a pension~—has been held o be vested and therefore
protected under these constitutional provisions. A public employee's vested contractual right to
pension benefits accrues upon accepiance of emplaoyment. By entering public gervice an
smployee obtains a vested contractual right to earn a pension on terms substantially equivalent to
those then offered by the employer and to eam additional pension benefits pursuant to improved
terms conferred diring continued employment. The vested contractual right that aecruss ipon
acceptance of employment inciudes promised survivor benefits. :

Vested pension rights have been heid to includs, not only the benefits payabie at
retirerent, but the scope of a membe’s contribution obligation-as defined under the terms of the
contract. In addition, courts have extended the application of the vested rights doctrine to
benefits, other than traditional service pensions, that have served as an inducement for continued

, service and which, at Jeast partially, alrcady bave been earned through the per formance of
service to the employer,  Based on these authorilies, @ court likely would conclude that the
constitutional prolection applicable to traditional pension nghts would aiso be applicable to the

Feaderated and P&F Retiree Health P]ans

Not ail beneﬁt changes will impair vested contract rights, however. First, as a general
ruje, the City may modify vested rights before an employee retires i such alterations bear some
materia relation o the theory of a pension system and its successful operation provided that any

. -6-
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changes which result in disadvantage to the empibyees " vested rights are ojﬁ-ér by comparable
new advanrages. Because you have not identified any possible offsetting advantages that would
‘accompany potential changes, I have not addressed how this “reasonable modification doctrine”

~ would apply in this context.

Second, and more relevant to the City’s inquiry, any changes made to bean ts that are
consistent with, rather than in derogation of, the terms of the applicable “contract” should not
{impair vested rights. Thus, as deseribed in more detail below, determining whether a proposed
change will impair the City’s retirec medical and dental benefit “contract” with its cmployees
involves a carefusl analysis of the terms of that contract: In this casé, the “contract” between the
City and its emptoyees probably consists of the Municipal Code provisions setting forth the
terms of the Federated and P&F Retiree Health Plans and, arguabl ¥s at leasi some. of the
overarchmg provisions of the Charter. '

Of course, even if a-change toretitee-medical or dental benefits would not impair vested
rights, some retirees or members: might still argue that the City is estopped from altering their
benefits.” Given the lack of affirmative repieséntations by the City regarding the duration or
immutability of these benefits, I think members likely would have a difficult time making a
persuasive argument in this regard. :

Question 2. Does the prohibition on impairment of contracts apply differently to
different categories of retirement system members — i.e., retivees, current employees who have
satisfied service eligibility requirements, current employees who have not satisfied service
requirements, Deferred Vested Members and newly hired employees?

- As noted above, the ferms of an employse’s retirement benefits vest upon -acceptance of
employment. Thus, whether or not an employee has completed ali of the service necessary for
benefit eligibility generally has no bearing on that employee’s vested contract rights. The only
context in which an employee’s years of completed service may be relevant is in connection with
thé analysis of a reserved nght to amend as discussed under Question 3 below.

An employee doés not have a vested right to benefits that arc granted after the employse
has left employment. Similatly, future employees generally do not have a vested right to any
particular retirement benefits or to continuation of the retirement plan in operation prior to their
employment, The employer generally is free to alter the terms of the benefits offered to new

employees unti} they actually accepi employment.

Once an employce has retired and begun receiving benefits, his or her heﬁ_eﬁ{s are no
longer subject to the reasonable modification doctrine mentioned above: Changes, however,
may still be made to the extent those changes are conmsieni with the terms of the contract -

govermng those retirees.

 Question 3. What are the hm;tatxon,s, if any, on changes that may be made under the
terms of the relevant ' conn act™? :
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As nofed above, benefits that are awarded after an employee leaves employment should
- 1ot be constitutionally protected from impairment unless the individual exchanged other
contractual rights for the new benefits. ‘Accordingly, the City should be able to change the
cligibility criteria, plan design or benefit level with regard to an smployes who was first awarded
" coverage under the terms of the Plan after 1eaving City service = c g., Deferred Vested Members
under the Potice and Fire Plan who {eft employment before 19927 or members of either the
Police and Fire Plan ot the Federated Plan who retired prior to the implementation of retiree
health benefits in 1984 who were allowed 4o enroll— without impairing a vested contract right.

. As also noted above, any changes made to benefits that are consistent with, vather than
in derogation of; the terms of the applicable “contract” should not impair vested rights. More
specifically, if the employer has expressly reserved its right to maks changes to a plan member’s
benefits, any change made consistent with that reserved right should not impair vested contract
rights. Tn accordance with this principle, the City may take the position that its Charter reserves

the-Couneil’s Tight to amend any retirement benefits, including retiree medical benefits; and that - -

any changes it makes to the Federated or P&F Retires Health Plans pursuant to this reserved
- right would not impair vésted contract rights.-

Given that the Charter’s reservation of night only expressly applies to “officers or
employees,” however, a court likely would conclude that the Charter provision does not apply to
those who have already left employment — &.g., relirees and their families or survivors.
Moreover, active and retired members alike may make persuasive arguments that the reservation
of right in the Charter was intended to appiy only to traditional pension benefits and not to post-
retirement medical beoefits. In conctusion, while the City has a reasonable basis for concluding
that it has reserved its right to amend retiree health benefits at least with regard to active
employees, there is a substantial risk that even active employees could successfully argue that
the Charter’s “reservation of right” is inapplicable to retiree health benefits. '

n addition, sven assumiug that the reserved right to amend in Axiicle XV of the Charter
does apply to the retires medical and dental benefits, members who aiready have performed .
cnough service 1o quahfy for these benefits when they retire may argue that their henefits and the
conditions for receiving them may not be medified. Specifically, these members reasonably may
- argue that they have performed or “substantiaily” performed under the tenms of the contract —
i.e., that their benefits have been fully samed~ and that their already earned benefits may not be
mod;ﬁed notwithstanding any reservation of right. 1fthis argument were successful, the
reservation of rights clause would effectively preserve the City’s right to modify the terms of a
benefit-only for those who have not done all or “substantially” all they have to do to eam it.

7 When coverage far Deferred Vested Members was added to the Federated Retiree Health Plan in 1988, it
appears thai coverage was added only for those who became Deferred Vested Members after the date of the change,.
and not refroactively. Accordingly, this analysis is not applicable to the Federated Retiree Health Plan.

__ -8
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Finally, even if a court coneluded that the reservation of right to amend in Article XV of
the Charter applies, the court might also require the City to be mmternally consistent and apply the
contribution and funding provisions in Article XV to its retiree medical and dental benefits as
well. - o :

Assuming that the reservation of ight in the Charter does aof apply to the Federated or
P&F Retiree Health Plans, there are a fow changes that may nonetheless be consistent with the
terms of the applicable “contract” and, accordingly, should not impair vested rights. These
changes are discussed below in answer to Question 3. In any event, as noted abdve, future
employees.have no vested right to receive benefits under the current retiree medical and dental

programs.

Question 3.A. Assuming the reservation of right ic amend in the Chaﬁer does not
" apply, may the City nevertheless change the number of years of service required before
employees are eligible for benefits? - ' -

Bach current employee, retiree or Deferred Vested Member who accepted employment ot

. continued in employment after the relevant Plan was adopted or became applicable to that

individual likely has a vested right to receive benefits based on the years-of-service eligibility
criteria in effect at that time. Bven if an employee does not yet hiave sufficient service credit to
. qualify for benefits, he or she has aTight to confinue to earn benefits under these terms. Any
change in the years of service requirement likely would constitute an mpairment of contract
(ualess the detriment imposed were permissibly offset by compaiable advantages in accordance
with the “reasonable modification doetrine” discussed in. section LAY,

Question 3.B. Assuming the reservation of right io amend in the Charter does not
apply, may the City nevertheless change the level of benefit — i.e., the premium level — paid under
the Federated and P&T Retivee Health Plans? -

. The current ordinances for both Plans provide for payment of an amount suivalent o
100% of the lowest of the available premiums for single or farnily medical insurance coverage.
The Federated Retiree Health Plan has offered this benefit level from its inception; the P&F
Retiree Health Plan, however, did not offer this benefit Jevel untit 1998, when it was extended to
Individuals retiring after February 4, 1996, pursuant to an arbifration award, and also to retirees
{and their family members) who left service before that date.

A court likely would conclude that current employees and most Deferred Vested
Membess and retirees have a vested right to receive this promised level of benefits, and that any
change made to this level of benefit by the City would impair that vested 1 ght (unless the
detriment imposed were permissibly offset by comparable advantages inl accordance with the
“reasonable modification doctrine” diseussed in section IILA7). The City, however, may
reasonably conclude that those retirees and Deferred V ested Members who are members of the
P&F Retiree Health Plan and who left the City’s service prior to 1998 have a vested ri ght onlyin

-9.
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the premium amount under the terms of the Plan in existence when they left employment - i.e., a
right to pay only as much as current employecs in the job classification from which the member
retired. Of course, notwithstanding the vested rights analysis, it appears that the City could not
cut the benefit back to this level for people retiring between February 4, 1996 and 1998 w1thout
violating the arh:tranon award:

Qu estion 3.C. Assuming the reservation of right to amend in the Charter does not
apply, may the City nevertheless change the ievef af ﬁmdmg provided by empioyees and the
Ciny? .

Under the current provisions of both the Federated and P&F Retirce Health Plans,
soniributions rates are established by the Board in consultation with its actuary. Thus, beceuse
the terms of the “contract” contemplaie that the total contribution rate may vary, the Board
should be free to increase the total contribution rate to be bomne collectzvely by the C:ty ind the -

: employees w1thout 1mpamng employees’ vested riglits, ‘

Unlike the total contribution rate, howcver the contribution ratios ate express “contract”
terms set forth under the provisions nf the Plans. Thus, a court probably would conclude that the
employees’ right to contribute under the ratios currently set forth in the Municipal Code is vested
and the Citymay net alter this ratio without impairing its coniractual obligations (unless the :
detriment imposed were permissibly nffset by comparable advatitages in accordance with the
“reagonable modification doctrine” discussed in section TLA.7.).

Question 3.1. Assuming the reservation of right to amend in the Charter does not
apply, may the City nevertheless alter the design of the medical and dental p!ans nade available
to renred miembers and their survivors? _

Thc current ordinances providing for retiree health benefits do not identify a specific
medisal or dental insurance plan design that must be offered to retired members, their families
‘and survivors. . Rather, these ordinances specify that the plans available to retirees will be those
that are contracted for by the City as patt of its employee benefits program for active employees.
Thus, provided it makes similar changes to the plans made available to active employees, the
City should be able to alter the design of the medical and dental insurance plans made available
to its.retirees without impairing the vested rights of curtent retirees, Deferved Vested Members,
- current employees or future employees. The City also could defend the somewhat more
aggressive position that it may alter the design of dental and medical insurance offered under its
retirée health plans but not those plans offered to active employees; however, there is a
substantial risk that plan members could successfully challenge this position.

Question 4, What :mpacr does the Meyer.s‘—MzIms-Br own Act and City Charter Secnon
- 1111 have on the City’s ability to make changes to retiree health benefits?

Hlealth benefits are terms and conditions of smpioyment that are subj ect to the mest and
confer requirements of the Meyers-Milias-Brown Act. Thus, the City will be required to mest
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and confer in good faith about ahy proposed changes 1o the avsilablc benefits. A collective
bargaining unit may not bargain away individual statutory or constitutional rights. Thus, even if
the City and the union agree to certain modifications, such modifications would be impermissible
if cmployccs had a vested right in the benefit being modified.

II. LEGAL ANALYSIS

Whether the City may alter its existing retiree health program mvolvcs an analysxs of
several questions: (1) Are retiree health benefits the type of benefits that are constifutionally
protected from impairment under the 5o-called “vested rights” doctrine; (2) if so, what is the
scope of the benefits that are protected under the relevant “contract”™ In addition, even if the
employees and retirees do not have vested contractual rights with regard to retirse health

- benefits, the question remains whether the City may he estopped from changing the program
with rcgarcl to eutrent employees and refirees.

I that rcgard the foilomng a:na]yms includes three parts: (1) an overview of the so-
called “vested rights” doctrine, including an analysis of its application fo retiree health benefits
generally, (2) an analysis of the terms of the Federated and P&F Retiree Health Plans in llght of
"vested rights” principles, and (3)a discussion of estoppel considerations.

A Overvtew of Vested Rights Doctrine
1 Pension Rights Vest Upon Acceptance of Employment

Both the Umtsd States and the California Constitutions prohibit the impairment of
contractual obligations.® Although the terms and condltmns of puhlic employment generally are .
- controlled by statute or ordinancc rather than by contract,” the right to compernisation already
earned——particulatly in the form nf a pensmn*—«has heen held to be vested and thercfore
protected under these constitutional provisions.'

It has been recognized that public pension bcneﬁts were created to serve “ag an
inducement to enter and continue n public empioyment" and to "provnde agreed subsistence o
retired public servanis who have fulfitled their employment eontracts.”* A public em 3pioyec s
vested contractua} right to pension benefits accrues upon acceptance of employment.” Although

‘ ¥ 1. Const. art. I, § 10; Cal. Const, art. 1,'§ 9. _
® Markman v. County of Los Angeles, 35 Cal. App. 3d 132, 134-35 (1978).
' See e, Allenv. Bd. of Admin., 34 Cal, 3d 114, 120 {1984).
! Qu.intana v. Bd. of Admin., 54 Cal. App. 3d 1018, 1021 {3976)
Carman v. Alvord, 31 Cal, 3d 318, 325 n4 (1982); Bellus v. City of Eureka, 69 Cal 2d 336, 351 (1968).
3 Allenv.Bd. of Admin., 34'Cal. 3d at 120.
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"an employee does not earn the right to a full pension until he has completed the prescribed
period of service, . . . he has actually earned some pension rights as soon as he has performed
substantial services for his employer."" “By entering public service an employee obtains a
vested contraclual right to earn a pension op terms substaniially equivalent to those then offered
by the employer”' and to eam additional pension benefits pursuant to improved terms conferred
during continued employment '8 Thig means that the employse has a vested right not merely to
preserve the pension benefits already eamed, but also to continue to eam benefits under the terms
previously promised through continued service.”’ Thus, whether an employee has sarned enough
service to make the benefits nonforfeitable and, thus, * ‘yested” in that sense has no bearing on

- whethier the henefits are constitutionally “vested” and protected from impairment,

The vesied contractual rights that accrue upon acceptance of entployment include
- promised survivor benefits. Although apublic employce s survivor does not have a separate
and independent vested right to survivor benefits prior to the employee’s death,'® such benefits
~ are treated as part ofthe pensmn benefits offered to the employee in retum forthe employse's

Kem Kem v, Gity of Lon Be.ach, 29 Cal. 2d 848, 855 {1947)

Carman 31 Cal. 3d at 325.

8 Betts v. Bd. of Admin., 21 Cal. 3d°859, 866 (1978) (“An emplnyeé § contracfual pensinn expectations
are measured by benefits which are in effect not only when emplnyment cormmences, but which are thereafior
conferred during the employee’s subsequent-tenire.”y; United Fugﬁgjcrs v, City nf Lns Angeles, 210 Cal. App. 3d
1095, 1102 {1989).

v Legislature v. By, 54 Cal. 3d 492, 530 {1991) {“We cnnelude that incuribent legislators had a vested
tight to earn additional pension benefits through cantinued service . . . ); Pasadena Police Officers Ass’n. v, Citv of
Pasadena, 147 Cal App. 3d 625, 703 {1983) {*{Tlhe emplnyee has a veslad right nnt merely tn preservation of '
henefits already earned pro rata, but alsn, hy continuing tn wnrk until retnement eligibility, to earn the benefits, or
their subsiantlal equivalent, pramises during his prior service”}.

Eacker v. Bd. nf Retirement of the Los Angeles County Pegce Officers’ Retirement Sygtgm 35Cal 2d
212, 215 {1950); see also Dickey v, Retirement Board nf the City snd County of San Francisco, 16 Cal. 3d 745, 749
fu. 2 (1976) (noting that ripht nf wifc of public cmployee to a pensian daes nnt vest on her Imsband’s acceptance of
employment but upen the happening-of the contingency upin which her bencfits are payable); Frazier v. Tulare
County Bd, of Retirernent, 42 Cal. App.3d 1046,-1049 (1574) {nntfng that neither employée’s designated bcnaﬁmary
nar his wife had a scparatc vested right to reccive any benofits from the pensian system since privisions far them
were merely a part of the employee's pension right); Heury v. Clty of Lns Angeles, 201 Cal. App. 24 299 (1962}
{finding that disadvantageous modifieation to widow’s pensmn wag ugcanstituiianal because it was not
accompanied by a comparable benefit),

=12 -
LAI-2919781v9




' CONFIDENTIAL PROTECTED BY -
' ATTORNEY-CLIENT PRIVILEGE

services.” Asa result, those benefits should be protected from impainment under the same
principles appIicab]c to the employee’s own retirement benefits,?’

A former employee, howcver does fiot have a vested nght to benefits granted after the
employee leaves employment.”! For example, in Pasadena Police Officers Ass'n v, City of
Pasadena, the city amended its charter in 1969 to include a cost of living adjustment {o
retirement benefits 2 The city sent an clection form to its retirees allowing them to opt-in to the
new system, effectively giving up their ixed pensions in favor of a systern under which their.
bensfits would be subject to a cost of living adjustment (“COLA") The members experienced a
substantial increase in their pension benefits as a result of opting in to the new system. The city
amended its charter again in 1981 to cap the COLA: at 2%. The COLA was uncapped when it
was initially introduced in 1969. The city excepted from the 2% cap those employees who had
retired between 1969, when the uncapped COLA was introduced, and 1981, when the COLA
was capped. Retirees who had retired prior to 1969, and so were not covared by the exception,
sued, arguing that they had a-vested nght te-receive the COLA benefits-which had been: put into -

place in 1969. 2

The court stated that employees who had retired pnor to the COLA’s enactuerit in 1969
“had no vested contractual right, based on the contract in éfecr during their employment, to
continuation of the COLA benefit.” (ernphasm m original).” The court, however, went on to
find that the members’ election to opt-in to the new system bad effectively created 2 new
coniract which was binding on the city. Therefore, fhe city could not rcducc the COLA without
* 1nfringing on the pensioneis’ nghts undcr their contract with the c1ty .

19 Patker, 35 Cal. 24 at 215 (benefit to widow is “one of the ciements of compensation held out to her
hmsband.”); Henry, 201 Cal. App. 2d at 313 (¥[The widow's right to reecive a pension following the demise of her
husband] is an element of the husband’s contractual compensation and earned by him by performing services for the

. cit}',") ]
0 ISec Pagker, 35 Cal: 2d at 216 (widow's pension was part of husbands’ pension benefits and subject to
reasenable modification); Henry, 201 Cal, App. 2d at 314 (samc}, For a discussion of the "7easonahle modification
docirme, see Section [NLAT.

_Q]_gpn v. Cory, 27 Cal, 3d 532, 542 {1980} (statf;':g that pensioners whose benefits are based on service
that terminated prior to a change in the law have no vested right to benefits resulting from that change),

*2 147 Cal. App. 34 695 (1983).

2 14, at 701 '
14 at 706.

Bag,
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2. Pension Does Mot “Mature” Until Conditions Are Satisfied

While the right to'pension benefits vests upon employment, the right to immediate
payment of those benefits does not necessarily mature until certain conditions have been
satisfied. Bvents-may occur that will prevent the bonefit from maluring and the employee from
becoming entitled to payment. For example, Miller v. State involved a challenge 1o an
amendment to California Government Code Section 20981 that lowered the mandatory .
retirement age from age 70 to age 67.%° The plaintiff was a civil servant who had been employed
by the state for over 30 years. The pension that the plaintiff received as aresult of being forced
to retire at age 67 was substantially lower than that which he would have received had he retired
atage70. The plaintiff sued the state, arguing that he had a vested right in eontinuing to be_
employed by the state until age 70, based on the mandatory retirement age that was in effect
when he began his employment with the state. The plaintiff additionally argued that the
amendment unconstitutionally impaired his vested pension rights by foreing him to accept a-

' penision substantially less than he would have received had he worked until ape70. =~

~ The courl rejected the plaintiff’s first argument, noting that puhlic employment is heid by

statute not by contract and that no public employee has a vested contractual right to continued
employment beyond that fixed hy law.”” Thus, the power of the legislature to reduce the tenure
of a civil servant ¢annot be lmited by contract.?® The court also rejected the plaintiff’s second
argument that his pension rights were nevertheless impaired. The court instead found that the -
plaintiff s loss o f pension benefits resuited from the vocurrence of a condition subsequent to the

-acerual of those rights rather than from an impairment of those rights. The court noted that
although the plaintiff’s right to a pension was vested, he was not assured of recei ving maximum
henefits. Thus, “the power of the Legislature, unfettered by contract, reduced the mandatory age
of retivement and thereby created the condition subsequent the oceumrente of which not onldy
terminated plaintiff’s employment but also defeated his expectation of add;tlona'l sa]ary and 2

_ larger retirement allowance.” 28 )

%6 18 Cal. 32 808 (1977).
2714, at 813,
1 ats1d.

Id at 817. The court reached ssimilar result in Tante v, Boarg “g_{ Adrmmstrgtxg_g_ of the Fubhc
Employees’ Retirement System. 93 Cal. App. 3d 615 {1979). In this casc, a public employee sued when his
application to retirc with retirement benefits when he turned 67 was declined hecause he had not yet served 5 years.
On the date that the plaintiff bécame employed, Govemnment Code section 20981 provided that state employees

“werc required to retire upon attaining the age of 67. Three years after the plaintiff began his employment, this
section was amended 10 require retirement at age 70 instead of age 67. Government Code section 20393 stated that
only smployees with 5 years of service or mare were eligible for retirgment benefits. Before the legislature
increased the mandatory retirernent age, however, the Board of Retirement’s past practice had becn to allow
employees who reached the age of 67 without 5 years of serviee to receive a service retirement pengsion based on
their years of service. The plaintiff argued that he had a vested right to receive a pension based on this praetice. 1d.

. .14
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As indicated above, however, once the employee accepts ernployment, the employer may
not alter the contract terms that an employee miust satisfy for the benefits to mature,

3. Benefits May Be Changed for New Hires

‘The contractual basis of the right to retirement benefits is “the exchange of an employee’s.
sérvices for the pension right offered by the statute.””’ Thus, in contrast to current employees
and retirees, future employees generaliy.do not have a vestf:d 1 ghl to any particular retirement
benefits or to continuation of the retirement plan in operation priot fo-their exployment. ** The

~ employer generally is free to alter the terms of the benefits offered to new employees — ¢.g., by

amending statutory 1anguage - unt1l they actually accept employment, at which point their
retirement benefit rights vest.® In other words, so long as the employer does not alter the
applicable statules or other contraciual language, new employees will continue to acquire vested
rights in the existing retlrcmcnt program as they are hired. >

Although & govermnental employer’ generally is free td'éjﬁend'br'fép eal a statute
providing retirement benefits with regard to future emplo yees, one conrt has suggested that an

- employef might contractually bind itself not to alter such statutory benefits. But, it went on to

say that such “[a) promise not to. change the character of a-pension program as to new emgloyecs
is a findamental constraint on the freedom of action’” of the applicable legislative body.**
Accordingly, a court should not interpret a contractual provision as contfaining such a promise

~upless it has “no other reasonable choice” — that is, where the provision “clearly abdicatés the-

legislative power to make changes in the pension system for prospective employees.”™

(continued...) . .
2t 617, The court heid that the Board of Retiremént’s past generons policy did not create a vesied interest and so the
plaintiff was not entitled to receive a pension before he had accumulated five years of service. Id. at 610,

30 Legislature v. By, 54 Cal 3d at 530; Pagadena Police Officers’ Ass'n, 147 Cak. App. 3d at 703.

*1 Claypool v, Wilson, 4 Cal. App. 4th 646, 670 (1992).

chlslature v Bu, 54 Cal. 3d 492, 534 (1991); Califomia ‘Assoc. of Prof. Scientists (“CAPS) v.

Schwa@negga , 137 Cal. App. 4° 371, 383 (2006); Claypnnt v. Wilson, 4 Cal. App. 4th 646, 670 (1992); San
Francisco Fivs Fighters v. City and Countv of San anmsco, 152 Cal. App 3d 113,120 (1984) Whitmire v. City nf

33 See CAPS, 137 Cal. App. 4% 2t 385. -
14, a1 385,
35 14 at 383 {qunting Clivpool, 4 Cal. App. 4" at 670).

_36 Id. at 382-84. Inthe CAPS case, the state entered a memoranduin of understanding (“MOU™) with
CAPS effective from July 1, 2003, through July 1, 2006. Section 8.8 of-the MOU contained language providing that
“[Plursvant tn Government Code [section] 21070.5, new employees who meet the criteria for CalPERS membership
would be enrolled in the First Tier plan and have the right to be coversd under the Second Tiey plan within 180 days

- 15 -
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To recap, under established vested rights principles, an employer generally is fres to alier
the retirement benefits that will be provided to new employees -e.g., by amending governing:
statutory language -- until those employees actually accept employment, provided that the
employer has not clearly bargained away its right te do so. :

4. Contribution Levels As Well As the Ben_eﬁts Funded by These -
Contribuiions May Become Vested

Vested pension rights have been held to inchide, not only the benefits payable at
retirement, but the scope of a member’s contribution obligation as defined under the terins of the
contract. For example, in Allen v. City of Long Beach, the city attempted’to make a number of
changes to the pension rights of its ernplcnyf:!sis.37 One of these changes was to increass the
amount of each employee’s contribution from 2% of his salary to 10% of his salary. The court
held that this change was unlawful because it substantially increased the cost of pension

* protection to-the émployse-without any-correaponding increase in-the benefits-he could sxpectto.

reccive upon retirement,*®

Contribution levels may be modified, however, if such modification is-consistent with,
rather than in derogation of, the terms of the contraet (see discussion in section TIL.A8.()

" below), :

(dontinued c)

of the date, of their appolntment.” In,2004, the state enacted a new law ereating an altemnale defined contribution
retirement program effective during the first two years of employment for employees first hired afler the effective
date of the law. As part of the riew law, a new subdivision (c) was added to section 21070.5, which provided that,
for members subjent to the asw retirernent program, the 180-day eloetion period for eleating Second Tier
participation did not commenne umtil the first day afier the two years spent in the alternate retirement pPrograme,

CAPS alleged that application of the alternate retirement program to new emiployees conflicted with
Section 8.8 of the MOU, and therefore violated tbe eonstitutional prohibitions on impaitment of eontracts. The
court noted that “(when a collective bargaining agreement purports lo secure pension rights for future employees, it
may well be that the federal and state contract clavses protect thie rights of fiture employees,” but eoncluded that it
“need not decide that issue™ because the MOU at issue did not contain such a promise. -

The court concluded thatsaction 8.8 of the MOU did not suggest the state was bargaining away jts -
severeign right to change the character of pension rights for fature employees. The statutory provigion addressed ih
the MOU was one that was applicable to employees in a barpaining unit only if incorporated in an MOU. Thus, the
MOU language was neeessary to make the statutory provision applicable to eniployees in the CAPS bargaining unit.
The court reasoned further that, so long as the Legisiature made no further changes to the applicable statute, CAPS’
new employecs had a tight to Pirst Tier benefits unless they timely elected Sceond Tier bénefits. There was nothing
in the MOU, however, that committed the Legistature to maintaining the samie statutory benefits for all prospective
CAPS employees through the effective period af the MOU., In other words, the MOU sim ply ineorporated, and
therehy made operative, one part of existing statutory retirement law, which was itself subject to future modification
by the Legislature. o ' '

37 45 Cal. 2d 128, 130 (1955).
Bigatizn

, -16-
LAI-29197R1v0 -




CONFIDENTIAL PROTECTED BY
ATTORNEY-CLIENT PRIVILEGE

5 Retirce Health Benefits Are Probably Constitutionally Protected from
Impairment under the “Veésted Rights” Docirine.

It appears that, depending upon the nature and terms of the “contract” involved, retiree
health benefits, like pension benefits, may become “vested” and constitutionally protected from
impainment. Couris have extended the apphcatmn of the vested rights doctrine to benefits, other
than traditional service pensions, that have served as an inducement for continued service and
which, at 1east partially, a.]raacly have been earned through the performance of service to the
emplo_yer For example, in California League of City Bmployee Ass’n v, Palos Verdes Library
District,*® the court held that employces had a contractual vested right to certain longevity
benefits, which were awarded after a designated number of years.of service. The court noted that
the beneﬁts were {(a) important to the employees, (b) had been an inducement to remain
employed, and (c) were a form of compensation already (at least partially) earned. The court

* reasoned that, with regard to employees who alteady had performed service toward the

attainment of these benefits; it wonld-be grosslyamfair-fo allow [the eémployer] fo eliminate such -
benefits and reap the rewards of such long-time service without payment of an important elenient
of (,Umpensatlon for such semcas Al

Fol]owmg the reasoning in California Ieapue, Thorning v. Hollister School Dlstnct,
the first case in California to extend the vested rights doctrine to protect retirement health
henefits, In Thorning, the court considered the decision by a se¢hocl district board to eliminate

‘retirement health henefits provided to feiired board mernbers under a declaration of policy
previously adopted by the board. In 1988, during the terms of office of the plaintiffs and
pursuant fo Government Code section 53201, the school district adopted Policy No. 9250(a) as

~ part of the "Bylaws of the Board.” Policy Ne. 9250(a) provided: “Any members retiing from

Thorning, v. Hollister Sch, Dist., 11 Cal. App. 4th 1598 {1992) (retiree health); Cal. League of City

Bmployee Ass'ns v. Palns Verdes Library Dist,, 87 Cal. App. 3d.135 {1978) (longevity benefits); Frank v, Baard of
Adminisfration, 56 Cal. App. 3d 236 (1976) {mdustnal disability retivemant beoefits; “Mo reason exists in plaintiff’s
. case-10 apply a differcnt rule to disability retiremeot benefits than to service retirsment benefits.”); see alsg

Ynungman v, Nev. Irrigation Dist,, 70 Cal. 24 240 {196%) (not mentioning vested rights dactrine, but concluding

that plaintiffs had stated a elaim for a cantractual right to salury inerease uoder step cla531f' eations); Ivens y, Simon,
(212 Cal, App. 2d 177 {1963) (same); ef. San Bernarding Fublic Bmplo af Fontana, 67 Cal. App.

4® 1215, 1223-24 (1998) ("San Bernardino™) (terms end conditions af e.mploymem set forth exaluswsly in an MOU

of fixed duration eznnot “hecome permanently and irrevocably vested” and may be changed upon expiration of the

MOU); Creighton v. Regents of Univ, of Cal,, 58 Cal. App. 4th 237, 243-45 (1997), rev, denied, 1998 Cal Lexis 51

{holding that ear]y retirement was a ane-time lmited incentive for early retirefent, 2ccompasied by an eXpress !

diselaimer, and could be withdrawn hefare aceeptence without violating vested rights); Viehlehr v, State, 104 Cal.

“App. 3d 392 {1980) {change to statute governing the ealeulatian of interest on withdrawm eontributions was related

1o an employrment right, not a retirernent benefit or right, and was not protected under the contract clause). )

% g7 Cal. App. 3d 135 (1978),
14, at140.
%2 11 Cal. App. 4% 1598 (1992) review denied, 1993 Cal. LEXIS 1557 (1993),

. . -17 -
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the {school district] Board after at least onc fisll term shall have the option to continue the health.
and welfare benefits program if coverage is in effect at time of retirement, except that Board
members who have served less than twelve (12) years, but at least one term shall pay the full cost
of health and welfare benefits coverage.” In July, 1990, the board revised this policy to provide
that “ft]he Board may authorizé payment of premiums for retired members who have served
twelve (12) years or more.” On November 27, 1990, the board voted to continue payment of
health-benefits for the plaintiffs for the next ten years. The plaintiff’s terms ended as of
December 1,’and on December 11, 1990 the new Board voted to suspend paymeni of plaintiffs’
health benefits, :

The court looked to Policy No. 9250(a) as adopted in 1988 as the governing contract
setting forth the plaintiffs’ rights to retirement health benefits. It concluded that the July, 1990
change in the Policy ~ a change made prior to the plaintiffs’ rctirement ~- gould not diminish the
benefits already awarded to the plaintiffs during their term of Gfﬁce . Considering the three
criteria established by the California I .eague case, the court indicated that the rights set forth
under the 1988 Policy were akin to pension benefits and concluded that they vested because they
. were a part of the compensation promised to the board members aud, as such, were important to
- the board members as.an inducement for their continued service on the board and a factor in their.
ultimate decision fo retire. The court further conclided that, because the terms of the policy
provided that only mchvzduals with less than 12 years of service were required to contribnte to
the cost of coverage, the vested contractual right for the plaintiffs (who had more than 12 years
of service) included the right to have the employer pay the cost of their coverage.™

Arguably, the scope of Thorning is limited given that it involved only elected officials of
the school district, and not public employees generally, Although the general rule is that current
salacy benefits for public employees do riot vest and may be changed by the fz,.tn;:ﬂ()}rﬁ.ar45 -~ subject
of course to collective bargaining restraints, as applicable — {here is an exception for elected or
appointed officials. Salaries for elected or appointed officers vest for the term of office, although
they may be changed for a new term.” Consequently, salaries, as well as deferred ,
compensation, of electod officials may not be decreased during the term of office. In fact, in
concluding that the 1990 revision to the Policy wasnot controlling, the Thoming court relied
heavily on vested rights cases dealing with elected officials, citing them for the proposition that -

X

3 1d. at 1606,

# “Thoming, 11 Cal. App. 4th st 1598; accord 83 Op. Cal. Aty Gen. 14.(2000) (city had vested
contractual obligation to provide health benefits to former city council member under resolution adopted pursuant to
Govenunent Code section 53201); 67 Op. Cal. Att'y Gen. 510, 513 (1984) (health insurance benefits "conferred for

- life, in the nature of deferrcd compensation and as an mduccmcnt of continued servige, pursuant 1o an official
_ dcclarahon of policy may not be discontinecd”). *

5 Butterworth v, Bovd, 12 Cal. 2d 140, 150 (1938).
*® Otson-v. Cory, 27 Cal. 3d 532 (1980).

218 -
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salary snd bther elemcnts of compensatmn conferred during a term of public ojj" ce cannot be
diminished (lurmg that term.”

Notwithstanding the facts and cited authorities in Thoming, Thoming’s conclusion that

_retiree health benefits may vest upon acceptance of employment should be equally applicable to
all public employees and retirees. Although the Thorning decision does cite vested rights cases
addressing elected officials, these cases actually describe vested rights principles uniformly
applicable to the pensions of all public employces. Moreover, Thoming does net expressty rely
on plaintiffs’ status as elected officials of to any distinction between elected officials and other
public employees as a basis for its eonclusion that retirce health benefits are 2 form of
compensation that vests. Finally, the Thoming court witimately analo gizes retiree heaith
benefits, not to salary, but to penision beneﬁts which, as already noted, vest upon acceptance of
emplomnent for ail public. employees.”® : :

The hoidmg in Thoming also arguably ig limited to retirees given the court’s reasoning

that the health benefits at issue were “of impottance to the board membaers as an inducement for
D

- their contimied service on the board and as a factor in their decision 1o refire.” ? The contractual
change that the court invalidated, however, was the July 1999 change making retiree health
“benefits discretionary — which occurrcd prior to the plainfiffs’ retiremernt.

Thorning’s prcccdennal value also might be questmncd bascd.on the fact that, roughly six
~ years after Thoming was decided, the California Leagg ¢ decision was criticized in San
Bemardine Public Empioyces Assoc. v, Fontana.”® Like Califomia League, the San Bemardino

case dealt with a form of longevity pay, as well as certain leave accruals, but it reached a
corfrary conclusion. The San Bernarding court criticized California League for determining that
henefits acquire the protection of the contract clause whenever those benefits are “important” to
employess. The primary hasis for the court’s decision in San Berpardino, however, was that the
vested rights cases were factually distinguishabie on the grounds that the longevity benefits

+ before it were not a statutorily based right of retirement, hut wete terms and conditions of active
employment contained in a collective bargaining agreement of fixed duration. Accordingly, the
benefits at issue were not “permanently and irrevocably vested” hut could be rénegotiated when
the hargaining agreements expired, Notwithstanding its criticism of California League, I do not
‘believe that San Bernardino alters the fundamentai conclusion that retiree health beniefits are a

form of deferred compcn'sation that may vest upon acceptance of cmp'lbyment.

Cmng ta Olson, at 539 (“if salary benefits are diminished by the Legls]ature during a judge’s temm ..
the judgs is nevertheless entitled to the coatracted-for benefits during the remainder of such term.”) aad to B&tts 21
Cal. 3d at 863 & 866 (c]cmcms of compansahon conferred during 2 temm of public office becoms contractually
vested)

® jllenv. B of Adsmin, 34 Cal, 3d at 120.
911 Cal. App. 4th at 1607.

*0 67 Cal. App. 4® 1215 (1998).
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In summary, notwithstanding the foregoing considerations, and although there appears to
be only one decision -~ which is unpublished - that cites Thorning with approval,” I believe that
it would be difficult to argue that retiree health benefits are not elements of deferred
compensation that, like pension benefils, may vest upon acceptance of employment.

6. Vested Rights May Not Be Bargained Away

Employer-employes relations between the City and its union-represented employees are
_ governed by the Meyers-Milias-Brown Act (“MMBA™).” Employee collective bargammg units
are authorized to represent their members in ail matters relating to employment conditions and
employer- employee relations, including wages, hours and other * ‘fefms and conditions of
ernployment ? Because the phrase “wages, hours and other terms aud conditions of
employment” in the MMB A {racks the langnage of the National Labor Relations Act (“WLRA”),
California courts and the Public Employee Relations Board (which decides cases under the
MMBA) look to National Labor Relations Bosrd (“"NLRB”) decisions for guidance when™ -
applying the MMBA. Under the NLRA, pension and 'post-retimment health care benefits for
current employees are “térms and COIlditIOI'lS of employment” aboul which employers must

' negohate and may not unilaterally change.™® Nevertheless, a collective bargaining unit may not
. bargain away individual stafutory or constitutional righis that “flow from.sources outside the
collective bar gaining agreement itself,”> and coliective bargaining agreements may not contain

5! Mayers v. Orange Unified Sehaol District, 2003 Cal. App. Unpuh. LEXIS 6346 (June 30, 2003).

. As diseussed Iater in this letter, another related ease, Sappington v, Orange Unified School District, 119 -

Cal. App. 4th 949 (Cal. App. 4th Dist. 2004), rev. denjed, deeertification request denied, 2004 Cal, LEXIS 8870
(Sept. 15, 2004) found it unnecessary to determine whether the retiree heaith rights at issue were “vested” because
the terins of the contract didnot support the rights claimed by the plaintiffs. Two other cases that preceded
Thoming did not expressly address vested rights, hut coneluded that the counties involvad did not have & nandafory
du‘ry 1o provide certain retiree health henefits under the statute st issue. Ventura Gounty Retired Bmployecs’ Ass™n

. County of Venturg, 228 Cal. App. 3d 1594, 1598-58 (1981} review denied, (1991) {“Veptura County™); Orange
County Pmpleyees’ Ass'n v, Connty of Orange, 234 Cal. App. 3d 833, 843-44 (1991) review denied (199 1)
{"O;ange Counj}:") :

Gov Code § 3300 ct seq

53 Gov, Code § 3504,

54 Allied Cherieal and Atkali Wotkers of Ameriea v. Pittsburg Plate Glass, 404 U.8. 157, 159 (1971).
And see, e.p., Betfs, 21 Cal. 3dat 863 (a public employee’s retirement benefit eonshtutes an element of .

compensatian).

-3 See San Bemardino Public Empggy_e Ass'a y. City of Fontana, 67 Cal. App. 4th 1215, 1225(1998);
Wright v. City of Santa Clara, 213.Cal. App. 3d 1503, 1506, (1989); Ehillips v. State Pers, Bd,, 184 Cal. App. 3d

651, 660, (1986) disapproved on athér prounds in Coleman v. Dep’t of Pers, Admin,, 52 Cal. 3¢ 1102, 1123 n.8

(1991) (holding that a collective bargaining agreemcnt could not waive an employee s right to due proeess); ¢f, Soe.
Servs. Union v. Bd. of Supervisors, 222 Cal. App. 34 279, 287 (1990) (becauss Labor Code expressly authorizes
agreements between puhlic employees and their employers for payment of health care costs through paymll
deduelions, such an agreement 15 not a waiver of sights under the State’s wage exemplion sfalutes).

. .20 -
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provisions that abrogate fundamcnta] conqtlmtlonal rights.’ § Such constitutional rights include
pensmn rights.*’ '

California law is consistent with analogous ?nvate sector cases,” as well as cases in

other states dealing with public cmployment rights,” which have followed the rule that vested
contractual rights may not be bargained away witbout'the consent of the employee. For
“example, the Court of Appeals for the Sixth Circuit statedd in Yard-Man that while a union may

% Soq. Servs: Union, 222 Cal. App. 3d at 787; Phillips, 184 Cal. App. 3d at 660 {even though statute
permitted the parties fo a collective bargaining agreement to supplant existing procedures by which employees ate
discharged or. dlsc:p}mcd an ermployes’s right to due process cannot be wawad in a collestive bargaining
agreement) .

ﬁ Bornardine, 67 Cal. App. 4th at 1221. In San Bemardino, a labor union spught to set aside
‘provisions in several memeranda of understanding (“MQOUs™), relating fo reductions in persunal ieave acerual and

' longevity pay bepefits, 67 Cal. App. 4t 1215, "The court held thidt the finge benofits at i§sie wers tie negotiable -~

» terms and conditions of employment, distinguishing them from vested rights sueh as pension rights. While the latter
ate entitled to coniract clause protection, the former could not beeorns irrevocably vested because they were a
produet of collective bargaining, and provided for in colective bargaining agreements of fixed duration, and no
outside stalutory source gava tbc empioyees additional protection or entiflerent fo future bcm:ﬁts Id. at 1223-25.

53 e.g., United e Workers Health & R ent Funds v..Rebinsop, 455 U.8. 562,575 n. 14 (1982)
{“under esiabhshe,d eontract principles, vested retirement rights may not be altered without the pensioner’s,
consent”); Allied Chem, & Alkali Workers of Am. v. Pittsburgh Plate Glass Co., 404 U.3. 157, 1822.20 (1971)
(same); Weimer v. Ku:z-gasch, Inc,, 773 F.2d 669 (6th Cir. 1985} (same); Wllhams v. WCI Steel Co,, 170F.3d
598, 605-06 (5th Cir, 1999) (fangnage of prior agreements gave cmployees and retirces a vested contractual right to
trust residue that eould not be the subject of future collestive bargaining}; Bokunewicz v. Puzolator Products, Inc.,
907 F.24 1396, 1401-02 (3rd Cir. 1990) (disabled employees” fights to disability peusion was vested at time of -
closure agreement and, thus, union snd employer were withiout power fo negotiate thosc benefils away), UAW v,

Yard-Map, Inc,, 716 F.2d 1476 {6th Cir. 1983) (finding that retirecs beeame vested in certain benefits upon

retirement); Hurd v. Hutolk, 419 F, Supp. 630 (BNLI. 1976) (where employer previously entered into a muiti-
employer pension plan, it may not enter into a new agreement with the union extinguishing the pension fund by
eliminating further eontributions te it withont making provision for the financial pmtcctwn of retired employees
currently receiving pension benefits fram the fund, dus 'to vesting of the pensioners’ tight to lifetime benefits under
state law); Hauser v. Farwell, Ozmun, Kirk & Co., 299 F. Supp. 387 (. Minn. 1969) {“whereas a union may
. bargain as to prospective matiers such as senjority rights, future conditions of employmcnt efe., it cannot bargain
away the actrued or vested rights of its members” without their consent).

‘While the pension or other retiree rights in mapy of these federal eases became vested upon Ietitement, the
reasoning therein would be applicable to the vested rights afactive employees as well; the key heing that the tigbts
in question were vested, ot how or to whom they became vested. _ .

3 See, e, Welter v, City of Milwaukee, 571 N.W.2d 459, 464 (Wis. Ct, App. 1997) rev, denied, 217

Wis. 2d 519 (1998) (*The City’s argumeot that the officers shauld be deemed to have consented to the modification
of their vested retirement-system rights hecause the coneessions werc agreed o by their unions ignores that a urion
may not bargain away the vested rights of its members without fhe express consent of those members.”); Inre
Moris Sch, Dist. Bd. of Educ., 718 A.2d 762 (1998) cert. denied, 156 N.J. 407 (1998) {noting that "[i]n a variety of
factual settings, eourts have held that a union has no authority on behalf of its membership to batgain away various
forms of deferred compensation earmned dufing the terms of prior collective bargaining agreements absent knowing
consent by these who would be adversely affected”). -

. - 21 - H
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choose to forego certain benefits in future negotiations in favor of mare immediate
compensation, “if may not,..bargain away retiree benefits which have already vested in
particular individuals.”® Such rights, the court stated, are interminable once vested.®’

7. Reasonable Modification Doctrine: Beneﬁts May Be Modified Before
‘Retirement If Comparable Offsetting Advantages Provided

Any stamtory benefit is subject to the impb'ed' qualification that the goveming body may
make modifications and changes tothe statute.” The employee does not have. an absolute. right
o any “fixed or definite benefits, but only to a substantial or reasonable pensmn Thus _

“vested contractual pension rights may be modified prior to retirement for the purpose of keeping
" a pension system flexible fo pesmit adjustments in accord with changing conditions and at the
same time maintain the integrity of the system."® Nonetheless, “[such] modifications must be
reasonable,” and to be sustained as such, a modification must satisfy a two-pronged test: first,
- -any resulling disadvantage te a member-must-be accompanied-by comparable,-offsetting - -
advantages; and second, the mochﬁcatlon of the member's pension rights "must bear some
material relation fo the theory of a pension system and its successfut operation . .. ."® The City
' has not asked that we consider any spec;ﬁc proposad ‘comparable advaniages” under this
“reasonable modification” doctrine. - -

8, The Scope of the Vested nght Is Limited By the Terms of the
Relevant Contract

_ As already noted above, the rights of City employees.and retirees to retiree.héalth
~ benefits under (he terms of the applicable contract most likely became constitutionally “vested” —
i.e., protected from impairment — upon their acceptance of employment with the City. This does

5 716 F2d at 1482 n.8.
61 m‘_
K_m 29 Cal 2d at 855,
14,

Int’} Agg”g of Flreﬁghters V. C]'L_'y of S8an Diego, 34 Cai.3d 292, 300-01 (1983) (internal citations

omitted), Courls have coneluded (hat relirees, unlike active employees, are not subject to the reasonable .
medification dostrine. Tgrry v, City nf Bcrké}ay 41 Cal. 2d 698, 702-03 {1953); Cla ool v. Wilson, 4 Cal. App.
4th 646, 664 {1992),

In addition, un‘cler fimited eiceumstances not relevant here, impairment of a confrastual Ubhgshon may be
justified. See Olsony. Cory, 27 Cal, 3d 532, 539 (1980) (four factors warranting legislative impairment of vested
rights: : (1) the enactment serves to protect basic interests of society, (2) there is an emergency justification for the
enastment, {3) the cnactioent is appropriata for the emergency, and {4) the cnactment is designed as-a temporary
measure, during which time the vested contvact rights are not lusl but mercly dcfcrred for & brief period, interest

nunning during the temporary ﬁefcxmcnt)
. &5 14 ’
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not necessarily mean, however, that the City is without any discretion to make changes. In '
accordance with the legat considerations discussed below, the City’s ability to modify its retiree
health program will depend upon the terms of the governing contract.

(a) Documents that Constitute the “Contract”

For a right to vest, it must be created under 2 valid contract; "the cottract clause does riot
protect expestations based upon legal theories other than contract.”®” This "contract” between
the employer and employee generally consists of the statute, ordindnce or other official action of
the govanung body of the employer that sets forth the terms of the benefit the employer agrees to
provide.®® Although we have not found any case that squarely addregses the issue, it also appears
that the “corttract” may include an MOA under which the members are third-party beneficiaries,

and that the rights set fortli in the MOA may also be constitutionally prutectcd atleast for the
duration of the MOA.*

'n of Firsfightezs v. City of San Diego, 34 Cal. 3d 292 (I 983) 302; Kern, 2% Cal. 2d at 850 (the
iature and extem‘. nf émployer's obhgahon must be ascertrined from the language of the pension previsions and )
. judicial construction of those provisions or similar provisiops at the time the confractual relationship was
established); Lyon ¥, Flowmey, 271 Cal. App. 24 774, 783 (1968) ("it is necessary to perceive the terms of the
contract and to utilize those terms to measure the claimed impsirment”); see also Thorping, 11 Cal. App. 4th at
1607-08 (Incking to the terms 'of the board's declaration of pnlicy fo determine whetber the vested contractual right -
included the rigbt to have the employer pay for the cost of coverage). This is consistent with the approach taken by
cousts determining Whether arnendments may be made to reliree welfare benefit plans sprnsored by private
employcrs under the Employee Retiremnent Income Security Ast of 1974, as amended ("ERISA™). Scc Cinelt v,

ec. Pac; Corp,, 61 F.34 1437, 1441 (9th Cir. 1995) ("aln employer may amend or terminate {retiree life msuxance}
bcneﬁts pursuant to the terms of the p]an at ay time"}; Stearns, 257 F.3d at 711-12 (well settled that an
unanbigunus reservation-of-rights provision is sufficient without more to defeat a claim that retirement welfare
benefits are vested); Geble v. Sweetheart Cug Co., 35 F.3d 851, 856 (4th Cir. 1994) (plan document did not contain
a piritnise to veal retiree medical benefits; emplnyer expresaly teserved the right te mndify or terminate the
participont’s benefits); Sprague v. Gen. Mators Corp., 133 F.3d 388, 401 (6th Civ. 1998) (en hanc) (plaintiffs’ retiree
medical benefite were nnt vested; plan stated that the terms of the plan were subject to change); Fralun v, Equitable
Lifc Agsurance Seg'y, 137 F3d 955 960 (7th Cir. 1998) (written lexms of the retiree medical plan are the effective
termms).

Walshv Bd. nf Admin,, 4 Cal. App. 4th 682, 69697 (1992).

&_g.. e.g., Intl Ass'n of Firefighters, 34 Cal 3d at 302 (Inoking to city charter and ordinance); Ventura
- Connty, 228 Cal. App. 3d at 1598-99 (lonking i the Government Cnde to determine employer's oblipations);

Orange County, 234 Cal. App. 3d at 843-44 (same); Thorning, 11 Cal. App. 4th at 1607-02 (looking to official
declaration nf policy issued prrsuant to Government Code); 83 Op. Cal-Att'y Gen. 14 (2000) (benefits provided
pursuant tn eity resnlutinn adopted under Government Code}.

Com;gar e Califrnia Assoe. nf Prnf, Scientists (*CAPS™ ¥, Schwaueneggcr, 137 Cal. App 4% 371
(200 6); San Bemardine, 67 Cal. App. 4th 1215 (1998); Maycrs, 2003 Cal. App. Unpub. LEXIS 6346 (considering as
part of the “amorpbnus” implied-in-fact contract entlective bargaining agreements and MOUs).

 The CAPS case noted that niine of the vested rights authnrities il cited addreséed a sitwatinn invelving
- enllective bargaining agreements, but stated that if a enllective bargaining agreement purperts to secure righls even |
for fuzure employees, it may well be that fhe thnse fisture empluyees have contract elavae protection. 1t found it
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Other than one unpublished case wtuch suggests that informal commumcanons (as weil
as course of conduct) might constitute part of an amorphous, implied-in-fact contract,”® we have -
not found any California cases in which participanis argued or courts held that a vested right was
created by a statement in an employee communication. Generally, the cases that address
employee communications analyze the promises or misstatements under an estoppel theory.”!

This may be explained, in part, by the relatively informal process to which intetnal employee
communications are subject when compared to the official, legislative process involved when a
public entity adopts an 01d1nance resolution. or statute. 7 :

In thig case, the “contract” between the City and its employees probably consists of the
Munlclpai Caode sections which establish the Federated and P&F Retiree Health Plans and, as
discussed in section JILB.1 below, arguably includes at least some of the overarching provisions
of the Charter as well. Although the MOAs between the City aod the relevant collective
bargaining units arguably might be considered part of this “confract,” the laniguage of the MOAs

- contains virtually no substantive terms$ and merely references the relevant statutory provisions. . ..
Additionaily, for purposes of this advice letter, discussion of employese cominunication materials
generally will be addressed in the context of a potential claim under promissory estoppel or

(continued...)
unnecessary to decide the issue because the coniract at issue d.td nm promise to leave the pension rghts of future
-employees unchanged.

. The San Bernardine court was addressing inusarvic:c, longevity benefits that were established by MOU and
distinguished them from statutorily-based retirement benefits. It coneluded that, at least for active employees,
benefits set forth exclusively in an MOU of fixed ducation cannat "becorne permanently and irrevocably vested” and
may be changed upon expiration of the MOU. The employses in that case had no legitimate expeclatmn that the
benefits would continue unlcss they were renegotiated.”

_ Ma!egs, 2003 Cil. App. Unpuh. LEXIS 6346. In addition, California courts have found the existence of
nnphed or unilatera] eontrscts on the basis of informal employment docwments in eases that did not invalve
“employee bonefits, See, e.g., Hopp v. Lockheed-California Ca., 86 Cal. App. 3d 714, 719 (1978} (triable issucof
fact whether eampany's rules and policies regulating rehiring of caiployces laid off for lack of work wére intended *
as a positive inducement for emplayscs to fake and continue employment); Ssotf v..Pacific Gas and Elestric Co,, £1
Cal. 4th 454, 465 (1995} (discipline gmdelmes in pol:cy manal created implied contract not to demote smployee
“without good sause). :

§§ Ent'] Asg‘n of Firefighters, 34 Cal, 3¢ 292 (analyzing summary plan description under sstoppel rather
than vested rights analysis); Crumpler v, Bd. of Admin,, 32 Cal. App. 3d 567 (1973) (employer estopped from
retroactively reclagsifying miselassified employees, huf such employnes had no vested right in an erronegus
claqmﬁcahon)

§g§ Int] Ass'n of Firefighters, 34 Cal. 3d at 306 (Kaus, I, concurring) ("witheut sonie suhstantial
showing of actual hamm, it would be tudicrons if carefuily erafted pension legislation souid be effectively amended
by a bureavcrat's somewhat inept attempt at summarization"). See also Wallage v, State Personnel Bd,, 168 Cal.
App. 2d 543, 546-47 (1959) (court refused to give effect to narréw interprefation io the Personnel Transaction
Manuel of the evidence required to prove the necessity for sick leave nnder the Government Code; the relevant
section of the manual was never adapted as a ruje by the Personnel Board and hence can be considered as nol‘hmg
more than an administrative diroctive for the guidance of department heads).

-4 -
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equitable estoppel. They also are referenéed bn‘eﬂy in the discussion of the retiree health
“contract” where relevant to show extrinsic evidence of the City’s infent with regard fo the terms

ofthat contract,

-(b) Contract Terms and Reasonable Expectations Gencrally

Whether a proposed change impairs a vested right will depend upon how the member’s
rights are defined under the terms of the governing contract.” In other words, the nature and’
extent of the City’s obligation must be ascertained from the language of the govemning
provisions—i.e., the City Charter and the Municipal Code—and judicial construction of those
provisions or similar provisions at the time the contractual relationship was established.” “[[Jt i
necessary to p]erceive the terms of the contract and to utitize those terms to measure the claimed

% Tt.is the reasonahle expectations of the employee that are protected.”

When: construing the-scope-of the goveming statites, the primary task is.to ascertainthe . ............ .

Legistature’s intent,” If the language is clear and unamhiguous, there.is no need for
construction oz fesort to other evidence of Legistative intent.” On the other hand, if a statute is
ambiguons, courts typically will consider evidence of intent beyond the language and examine
the history and background of the siatute in an attempt to ascertain the most reasonable
intezprstation.gs Moreover, even where the tanguage is clear, courts stili may analyze whether
the literal meaning of a statute comports with its purpose.®’ “The intent prevails over the letter,
and the Ietter will, if possible, be read as to conform to the spirit of the act."® Bxamplesof
cognizahle legislative history include different versions of the bill, analysis by legislative party

s Int'] Ass'nnof Firefiplters v, City of San Ijiegb, a4 Cal, 33292, 302 (1981); Kemmn, 29 Cal. 2d at 850.

™ See., e, Il Ass'n of Firefighters, 34 Cal. 3d a1 302 (locking to City charter and nrdinance); Ventura
County, 228 Cal. App. 34 1594 at 1598-99 (locking to the Government Code to detenmine employer’s obligations);
Orange County, 234 Cal, App. 3 at 843-44 {(same); Thoming, 11 Cat. App. 4ih at 1607-08 (looking to official
declaration of policy issued pursuant to Government Code}, 2000 Cal. AG Lexis 3 (January 28, 2000) (benefits
provided pursuant to city reselution adopted under Government Code).

7 Kem, 29 Cal. 2d at 850.

" Lyon v, Ftoumoy, 27t Cel. App. 2d 774, 783 (1969}, 'aggeal _dismissed, 396 U.S. 274 {1970).

"7 Allenv.Bd, of Admin,, 3 Cal. 3d at 120; Ass’n of Blne Collar Workers v. Wills, 187 Cal. App. 3d 780
{1986} (right vested was "reasonahle expectation” that city would meet s statutory obligation to fund past-service
liability). ' ’ ' ' '

78 prownv. Kelly, 48 Cal. 3d 711, 724 (1989).

™ Lundgren v. Deukmejian, 45 Cal 3d 727, 735 (1988).
8 Watts v. Crawford, 10 Cal, 4% 743, 751 (1995).

81

Lundgren, 45 Cal. 3d at 735.
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caucuses, anatysis of the Legislative Analyst, analysis prepared for and by various legistative
committees, and the Legislative Counsel’s Digest.*® Statements reflecting the subjective
opinions of interested parties or individnal Legislators which are not shared or made known to
the Legislature as a whole are disregarded.? : o

Although any ambiguity or uncertainty in retirement legislation must be resolved in favor
ofthe petitioner, the construction must be consistent with the clear language and purposes of the
statte.®” This rule of [iberal construction is “applied for the putpose of effectuating the obvious
legislative intent and should not blindly be followed so as to eradicate the clear languag¢ and
purpose of the statute and allow gligibility for those for whom i was obviously not intended %

_ A number of cases in the rotiree health context similarly illustrate how carefully the terms
of the relevant “contract” must be parsed. Two recent cases involvin g the Orange Unified
Schobl district have similarly conchuded that the contract at issne did not guarantee the plaintiff

. etirees 100% employer-paid coverags. In 1976, the Orange Unified School District’s governing ... _.

board adopted Policy 4244.2, which provided: “The district shall underwrite the cost of the
district’s Medical Hospital Insurance Program for alt employees who retire from the distrct
- provided they have been employed in the district for the equivalent of ten (0} years or longer.” -
" Based on the facts ontlined in both cases it appears that district had the following history with
regard to changing health henefits: Between 1977 aud 1997, the district offered retirees 100%
district-paid coverage under an “ever-changing combination of HMOs, indemnity plans, and
PPOs” (although, in 1992, the school district ended eligibility for post-retirement health benefits
© fornew hires), In 1994, the schont district stopped fully subsidizing the premiums for coverage
of active employees and active classified employees were required to pay part of the premium to
enroll in the more expensive PPO plan. Sometime inthe late 1990’s, the district also began
imposing a charge on retirees (a so-called “buy-up”} for the PPO plan. The district continued to
offer a 100% district-paid HMO option. - ' '

_ 8 See, c.lg.,' ubois v, Workers’ Compensation Appeals Board, § Cal. 4 382, 393 (1993)(legislative
committee reports); Hogoboom v. Superiar Court, 51 Cal. App. 4% 653, 670 (2d App. Dist, 1996} Legizlative

Counsel’s Digest and committes reporis); Repents of the University of California v. Superior Court, 225 Cal, App.

3d 972 (2d App. Dist. 1990) (reviewing committee analysis which ineladed cammittes staff analyzes, surnmmary
prepared for e eommittec hearing, Legisletive Analyst’s analysis atid snalysis of the Senate Demoeratic Cauens);
Kaufman & Broad Communities, Ing. v. Performance Plestering, Ing., 133 Cal. App. 4 26 (3* App. Dist. 2005),
rev. denfed 2006 Cal LEXIS 5193 (Apmil 26, 2006) (listing decuments constikiting cognizable and insdmissible
-legi‘s]}:ltive history and various citations largely from the Third Appellate Distrist supporting thase lists; cognizable
legislative history includes, for example, different versions of the bill, reports of the legislative analyst, committee
reparts and analysis, Legislative Courisel’s Digest, party eauens analysis, statements of sponsors commrmunicated to
the Legislature 25 2 whole, enrollsd hill reporis). .

S See, ¢.2., Guintano v: Mereury Casualty Cb., 11 Cal, 4% 1049 (1995); Kaufimao, 133 Cal. App. 4" gt 37,
% Yentura County Deputy Sheriff's Ass’n v. Board of Refirement, 16 Cal. 4® 483, 450 (1997).

* Dagtett v. Stnislaus Coupty Emplovees Retirement Ass’n, 189 Cal, App. 3d 1593, 1608-09 {198%)
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In Sappington, the “buy-up™ charge for the PPO option was challenged by a class of |
refirees who had been administrative employees prior lo their retirement. The Sappington court
agreed with the trial court that the 1976 board policy did not create a vested right to free FY0O
coverage. Rather, the court lield that all the district promised retirees was to provide a medical
insurancc program in which they could enroll, and to subsidize their costs for enrolling in one of
the plans offered. The court looked to the Webster’s dictionary definition of “underwrite” and
concluded that the statement in the board policy that the district will “underwrite the cost” of the
district’s health program for eligible retirdes did not constifute a promise to pay the entire cost

“for enrolling in & district heslth plan. In addition, the reference to the district’s “Medical and
Hospital Insurance Program” was a “géneric’” teym that failed to specify the type of health -
benefit plan or level of benefits promised. The court concluded that “the language is so broad it
appears to obligate the district ohly to provide a program — there is no requirement that the
program include any particular kind of insurance.” : :

" “Finally, the court dismissed the plaintiff’s claim thal the District’s praetice of providing a.. -
choice between free HMO or PPO coverage for 20 years, which the plaintiffs accepted, was
-evidence that the parties had interpreted the District’s policy to require free PPO coverage. The -
court noted that this position was unsupported by the language of the pelicy and ihat the
plainfiffs failed to cite sny evidence that they, as a group, had 2 reasonabie expectation that they -
would always receive free PPO coverage. “Generous benefits that exceed what is promised ina
. contract are just that: generons, They reflect a magnanimous spirit, not a contractual mandate.”*’ -
" The Court of Appeal did not reach the igsue of whether the District was obligated by the board
policy to provide af least one fully-paid health plan for retirees, as was implicitly found by the
. tria} court, becanse it was not at issue on appeal. : '

In Mayers, an unpublished opinion, the former president of the classified employees’
union brought a class action challenging the imposition of premivm sharing for the PPO option
of retirees and seeking declaratory and injunctive relief. In that case, the trial court and Courl of
Appeal reviewed a number of documents, including the 1976 board policy, a Series of collective
bargaining agreements between the Distriet and the classified employees, memoranda of -
understanding and various letters to individual retirees to detenmine whether the retirees were

* entitied fo frec health care during refirerent. : '

The trial court noted that no single docurment could be called a contract between.the
parties, noting that the board policy was a “policy” rather than a contract, and the coliective
-bargaining agreements each had language that onjy obligaled the District to pay retiree health
benefits for the duration of the contract, and questioning whether the lelfers had been written by
sofneone with authority to bind the District. The trial court detenmined that, pursuant lo the
terms of this amorphous “contract,” the District should be enjoined from treating the classified
retirees different from active employees regarding the selection nf and participation in the
medical plans offered by the District. The effect of the trial court’s ruling was that, since the

¥7 Sappington v, Orange Unified School Dist, 119 Cal. App. 4" at 955,
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Dlstnct was requmng actlve employees to pay a portion of the premium for PPO coverage, it -
could also require retiress to pay a portion of the premium for such coverage

The Court of _Appaal afﬁrmed the trial conrt’s conciusion that Orange Unified School

Distriot retiress who had been classified employees with the District were only entitléd to the
same bealth benefits as provided active classified employees, and that there was no continuing
duty for the Digtrict to provide these retirees with a fres-enrollment PPO plan if the District did
'not do the same for its active classified employees. The appellate court concluded thaf schoo]
District smployees did not have a statutorily based vested nght to retirement health benefits. The .
court cited section 7002:5(a) of the Bducation Code and the opiniens in Ventura County and
"Drange County which, as discussed below, concluded that section 532035.2 of the Government
Code does not mandate the provision of health plans for retirees that are equal to those given to
active-employees The Mayer court also characterized the retirees’ rights as having emanated

- from an “tmplied-in-fact contract based on the long-term conduet of the parties” and concluded o |

that the retirees did not carry their burden of proving that there was no substantial evidence
supporting the irial ourt’s interpretation of this “coniract.” The appellate court agreed with the
trial court’s conslusion that the statement in the board rules that the District “‘shall underwrite the
cost of the District’s Medical and Hospital Insurance Program” for all employees who retire from
the District with 10 years or more of service did not obligate the District to underwrite the “entire
cost” of the health insurance coverage. Hinally, the Mayer court would not be baited into
answering the question that was at the heart of the appeal: Whether the District could eliminate

-all health coverage for retitess if it eliminated the coverage for the active employees.

{c}  Reserved Discretion to Make Chan ges

If, under the terms of the contract, the employer or other entity charged with
implementing the benefits program has discretionary authority to alter the benefit, action taken
- consistent with such reserved discretion is not an action that impairs vested rights. 8 The fact
that retirement benefits are sub3 ect to modification under certain enumerated circumstances,

- % 10| Ass'n of irefighters, 34 Cal, 3d at 302; Walsh, 4 Cal. App. 4th at 700; Pasadsna Police Officers'

" Ass'n v, City of Pasadena, 147 Cal. App. 3d 695 (1983); and see Sawy Beynardinn, 67 Cal. App. 4™ ay 1223-25
(bencfits could not have become permanently and ictevocably vested as 5 matter nf contract law, bocansc the
benefits were eamned mn a year-to-year basis uwnder an MOU of limited duration that expired under its own terms;
etnplnyees had no legitimate expectatinn that the benefits wouid continue unless renegntiated); Creiphtnn v. Repents
of the Univ, nf Cal., 58 Cal. App. 4% 237, 24§ (1957), rev. denied, 1998 Cal. LEXIS 51 (one-time nffer of spseial
incentives for eatIy retiternent, acenmpanied by an express disclaimer that vested rights were created, is not .

" governed by vested rights dnetrine); Ventura County, 228 Cal. App. 3d at 1598-99; Orange -County, 234 Cal. App.

3d at 843-44; 80 Op. Cal. At'y Gen. 119 (1987) (noting that benefils granted pursnant tn Government Cnde sections

53200-53210 might be adjusted upward or downward during a term of nffice dcpcnd.lng on the cnndmnns

established by the city council in providing for such benefits).
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however, does not mean {hat the henefits are not constitutionally “vested” and protected from
impairment absent those circumstances.® :

Only a handful of cases addressing employer discretion, however, deal with cxpress
reservations of right to amend henefits. For example, in Legislature v. Eu, the Court siruck down
an inthative provision which would bave terminated thé Legislators” Retirement Law (1LRL) for
certain legislators. The Legistature had reserved its right to limit retirement benefits for
legislators through the legislafive process. But the Court concluded. that the reserved right of the
Legiglature to make changes to the LRL did not mean the rights under the LRL were inchoate
and unprotected from impairment hy the initiative process. In other words, the mere existence of
the limited reservation of right did not preclude the benefits from heing coristitutionally vested
absent the exercise of that reserved right”® - ' :

On-the other hand, in Walgh v. Board of Administration, the court looked to the same
reservation of right and affirmed judgment against a state senator who challenged the legisiative
repeal of an early retirement provision in the LRL. The court noted that, throughout Walsh’s -
service, the Constitution contamed an express reservation of the power of the Legislature to limit
the retirement benefits of legislators before their retirement. 1 Specifically, it provided: “The
Legislature may, prior to their refirement, Himit the retirement benefits ?ayablc to members of the
Legislature who serve during or after the term commencing in 1967.7" The court noted that
Watsh’s henefits had not been ahrogated or eliminated, and concluded that the denial of early
refirement benefite was within the Legislature’s reserved power to “Hnit” benefits.” The court
distinguished the Eu case, noting that the By decision was hased on the fact that the right to limit
benefils was reserved to the Legislature, and not to the people through the initiative process.

Some courts have considered employer discretion which, althpugh not express}'y stated in
the form of a reservation of right to amend, is implicit in the terms of the contract,

First, several cases involving health benefits have concinded that the goveming statute
did not mandate the provision of benefits, but mstead made their availability subject to the -
discretion of the employer.® In Ventura County Retired Eraployoes' Ass'n v. Coupfy of Ventura,
the court addressed a claim that Govemment Code section 53205.2 reguired the county to

8 | epislatare v, By, 54 Cal, 3d 462, 529 (1981).
B0 Id . .
91 - o
4 Cal, App. 47 at 700.
9214 2t 700-01;
% 14. at 70102,
o4 Id. at 704,

& See Ventura County, 228 Cat. App. 3dal 15.98~9; Orange County, 234 Cal, App. 3d at 843-44.
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-provide health care benefits to retiress that were equal to tbose provided to active employees.
This section provided that the county "shall give preference to such health benefit plans as do not
terminate upon retirement of the-employees affected, and which provide the same benefits for
Tetired persons as for active personnc? at ho increase i costs to the retired person . ..." The
court conchuded that, uader this section and sections 53202 and 53202.1, the county's decision to
furnish health care benefits-to retirees was purely discretionary.*® Moreover, the court
determined that the county was not obligated to subsidize the premium costs for any retiree
heaith benefits it did offer given that Governmoent Code section 53205 provided that the county
"may authorize payment of all, or such portion as it may elect, of the premitms . . . for health
and welfare benefits of . . . employees [and) refirees.””’ In other words, under the Government
Code provisions on which they were relying, the retirees did not have a right — contractual or
otherwise -- to health bensfits and premiums equal to those offered to active employees.

. Addressing the same Government Code provisions, and following the analysis of the
Ventura County court, the court in Orange County Employees' Ass'n v, Cotmty of Orange, noted
that the use of the word “preference” in the statute implies tbe exercise of i dgment and stated
that if the Legislature had intended the county to select or approve a particular kind of plan, it
could have done $0.” The court concluded that the statute imposed a mandatory duty to exercise
discrg‘;inn in implementing the provisions of the statute, not a duty to select a cost-equalizing
plan, ' ' - o ' :

Similarly, in International Agsociation of Firefighters v. the City of San Diego, the
California Supreme Court concluded that, in an actuarially based retirement systern, members’
contribution rates can be adjusted in accordance with revised actuarial assumptions and factors

78 228 Cal App. 3d at 1598-99, Government Code section 53202 permits a local agency to coatract with
rne or more admitted ingurers or health maintenance organizations, as the local agency determines to be in the best
Interest nf itself, its nfficers and its employees electing to acrept the benefits. . :

771, 1599,

" Omnge County, 234 Cal. App 3d at 842.
? 14, a1 843,

At first blush, the Ventura Cpunty aad Orange Cnunly cases appear to be in direet conflict with the
Thoming decision because they ail involve bealth benefit plans offered pursuant tn the same provistons of the
Government Code, but reach different copelusions. The Thorbing cnurt, hawever, looked beyond the autherizing
atatute fo the official poliey issued by the employer pursuant tn that statute to conclude that the employer had
Committed to provide retiree health benefits. In contrast, in buth Ventura County and Qrange County, the courtdid.
nnl address, and there did not appear to be at issue, any "coniract” other than the Government Code that governed
the permissible cnoduct of the eounties, Rather, the issue was Whether the stafute itself imposed a duty which could
beonmpelled by mandamus. See 76 Op. Cal. Att'y Gen, 119 (May 5, 1993) (noting that its opinion at 67 Op. Cal.
Att'y Gen. 510 involved a discussinn nf vesting where there is an nffieial declaration of policy and indicating
through a "but see” cite that the Ventura County and Qrange County cases contained a. different analysis); f. 80 Op.
Cal, Aty Gen. 119 (noting that section 53200-53210 do not expressly authorize or prohibit decreases in health snd

welfate benefits), '
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that are intrinsic to the system, even though the change incidentally shifted the relative
contribution rates of employer and cmployee.wﬂ In that case, the govemning terms of the system
as set forth in the City charter and ordinances provided that the normal ratés of contribution shal
be such as to provide a specified armuity at refirement according to the tables adopted by the.
Board of Administration. The plan provisions further provided that the Board “shall adopt such’
mortality, service and other tables and interest as it deems necessary and make such revisions in
rates. of contribution of members as it deems necessary to provide the benefits for which the rates
for norraal contributions are required to be calculated.” The court conciuded that there wasno
express provision freezing the rate of employee contributions.'® Tn fact, “[r]ather than being '
foreign to the City’s retirement system, modification of the contribution rates of both employees
and City is intrinsic to the ordinauces basing those rates on actuaria} factors which can be

. revised ™' Accordingly, the Court conciuded that the revision in contributions was made
pursuant to, and not in derogation of, the governing charter and ordinances.'® “Changein .
contribution is implicit in the operation of City’s system and is exFressly authorized by that
system and no vested right is impaired by effecting such change.” o “

Alternatively, an employer can expressly forgo its right to-change a contribution amount.
The court in Teachers’ Retirement Board v. Genest coneluded that the members of the California
State Teachers’ Retirement System had a vested enforceable right to state contributions to a h
supplemental account of 2.5% of creditablc compensation required by Assembly Bill 1102.% -
The Department of Finance (“DOF”) attempted to argue that it was not required to make the
contributions if the systemn was actuarially saund. The DOF argued that, because the statutc
required that the State make the contributions “for the purposes of making the supplemental
payments under Section 24415,” then it did not need to contribute fimds unless the systern would
be unable to make the supplemental payments. 6 Tn rejecting the DOF's argument, the coust '
noted that former Government Code section 22954 expressly reserved the Legisiature’s right to
reduce state contributions to the supplemental account. However, "AB 1102 repealed this section
and added a section which expressty stated that it was “the intent of the Legislature in enacting
this scetion to establish the supplemental payments pursuant to Section 24415 as vested

190 1] Ass'n of Firefightera, 34 Cal. 3d at 300, 302-03.

T0% 34 Cal. 3d at 303.

10214 a1 300,

P93 14, at 302,

1914 at 303.
t05 154 Cal. App. 4th 1012 (2007),

108 1. at 1029,
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bengﬁts.”m The court noted that the Legisléture would not have repealed the language

reserving its rights to reduce its contributions if it intended to coniinue to reserve the right, '
{4}  Full or Substantial Performance

Even where the employer has reserved discretion to make changes to a plan, however, the
employer stili may be precluded from chariging the benefits of employees who have completed
performance under the terms of the confract. For example, in Creighton v. Repents of the
University of California (the “Regents™,'” the court considered an early retirement window
program that provided for the crediting of additional age and service credit. The Regents
originally authorized the program on May 21, 1993 for individuals who elected, during 2 window
between July 1 and October 1, 1993, to retire on November 1, 1993.- As criginally authorized, it
granted an additional 5 years of service credit upon eatly retirement.- On July 16, 1993, however,
the Regents revised the program to provide for only 3 years of service credit. The plaintiffs
elected to participate after July 16, 1993 and retired on Novernber 1, 2003, Plaintiffs then
claimed that reducing the years of service credit granted from 5 to 3 impaired thsir vested
contract nights, : :

The court first noted that the early retirement benefif was diferent in kind from the
normal pension benefit because it was a one-time, limited offer to induce foreshortened service,
_ not continued service.!™® More importantly, the governing document contained an express =
disclaimer providing that the crediting of additional age and servioe credit and the payments
associated therewith “shall not be a vested or acerued Plan benefit, ! Thus, the court
concluded that this was not the type of benefit which vested immediately. Nevertheless, the
coutt concluded that wpon an eligible employee’s formal aceeptance of the pro gram and
subsequent retirement ~ i.e., upon full performance - the contraci terms would vest,"!? In this
- case, the change was permissible because it was made before the contract o ghis vested.

Some cases ontside the context of the constitutionally based *vested rights doctrine®
similarly suggest that an employer may not be able to modify benefits to the extent the employee
- already has satisfied (or “substantially” satisfi ed) the conditions for receiving those benefits.
Although this issne has not been analyzed in the area of retiree health, there are several
analogous cases addressing accrued vacations and severance pay. For example, in Kistler v,

Redwoods Community College Dist., school administrators whose contracts were expiring were

7 14 a1 1030,
198 14 at 1031,
109 th
58 Cal. App. 4™ 237,
1014 at 24344,
g a1 244,
214, ar2as. -
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informed that their administrative contracts woild not be renewed, but they would be assipned to
faculty positions instead.'™® The plaintiffs had accrued large amounts of vacation pay &s o
adminisfrators, but would not be permitied to.nse or accrue vacation pay when they were
teachers. They were directed o use up their accrued vacation pay by taking time off with pay

~ prior to leaving their administrative positions. The court held that the defendant could not force
fhem to do this. The court stated that this was necessary to “recognize the vested, accrued nature
of vacation pay as wages, eamed and payable, but receipt of which is delayed.™™

In thie seminat case of Suastez v, Plastic Dress-Up Co.,'¥ the California Supreme Court
noted that “*there is an “increasingly complex use of compensation in the form of ‘“fringe
benefits,” some types of which inherently are not payable until a time subsequent to the work
- which earned the benefits . .. < [citation]’”* Finding that an employee “has earned some

vacation rights ‘as soon as he has performed substantial services for his employer’,” the court
held that the right to a paid vacation, when offered in. an employer’s ‘policy or confract of
employment, constitutes deferred wages for services rendered and a proportionate right to a paid
vacation “vests” as the employee’s labor is rendered.’ The court further noted that, “Courts
tave allowed recovery for vacation despite the fact that contract eligibility requirements were not -

met, if the employce had substantially performed.”’ ”'_.

. The substantial performance doctrine recently was utilized by & federal court when
deciding that an employer conld not shange the terms of a severance pay plan on the eve of a
layoff because the right to severance benefits vests upon the employee’s ‘substantial :
performance’ of the employment contract, which may oceur well before ternination.”!® The
court noted that “employtment benefit pians are unilateral contractual offers by the employer
which an employee accepts by ‘substantially performing’ his or her employment.” ¥ Thus,
“[wihere an employeehas substantiaily performed. and a unilateral contract for employment

W35 cal. App. 4th 1326 (1993).

THd. at 1333,

115 4y Cal3d 774, 780 (1982).
1116 Y

1 l_cj.- at 783 (emphasis added)

. In fact, a variation of this “substantial performance” doskrine was Telied upon in the develgpment of the
modem, constitulionally-basad vested rights docirine thet is the main focus of this memorandum. See Kem v, City

of Long Beach, 29 Cal.2d 848, 855 (1947) ("1 is tnie that an employee does not earn thic right tn a full peasionuntil. .
he has complcted the proseribed period of serviee, but he aegually has earned Sorne pension rights as soon as he has

performed substantial services for his employer.”) (Emphasis added).
M ) Re Global, Inc., No. 01-039-LPS, 2007 WL 4403146, at *11 (D. Del. Docember 12, 2007) (applying
Wisconsin law). )

HQLQ-
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no contract rights would be impaired. Given this express reservation of rights, employees could
‘not have a reasonable expectation that the existing retiree health benefits would necessarily
remain unmodified {or in existence at alf). :

At a mipimum, however, rstiress and Deferred Vested Members (and their survivors)
have a strong argument that the réservation of right in the City Charter does not authorize
changes affecting them because it does not expressly referefiee retirees or other former
employees. Rather, because the Charter reforences only “officers or emplnyees,” to the extent if
has reserved the Council’s right to make changes, it has done so only with regard to active
employees. As the California Supreme Court indicated in Eu, 2 reservation of right to amend
must be exercised in strict accordance with its terms fo be effective. The mere existence of a
reserved right to amend does not prevent benefits from being protected from impairment absent
the proper exercise of that reserved right. Moreover, they may argue that a reservation of right
may not be relied upon fo alter their benefits in any event because they have completed thetr
required performance under the terms.of the cootract and, thus, those henefits-have been fully
“earned” and cannot be forfsited, ' '

. Inaddition, active employees and retiress ulike may argue that the reservatious of ri ghtin
Sections 1500 and 1503 must be harmonized with the other provisions of Article XV. B
Specifically, the minimum substantive benefit requitements in Sections 1504(a) and 1505(a) and
(b) address only traditional pension benefits. Thus, it is reasonable to mfer that the voters’
inténtion was to address such traditional pension benefits when adopting all of Axticle XV,

‘Furthermore, they may allege that this inference is further supported by the fact that a retiree
health program was not among the benefits provided by the City when the Charter was adopted
in 1965 and, thus, could not have been a varfety of benefit contemplated by the voters when they
referred to “retirement plans” and “retirement systems.” :

Moreover, active empioyees and retiress alike may argue that, because the scope of the

- Teservation of right to amend in the Charter is ambiguous, it is appropriate to look to extrinsic
evidence of its meaning. Inparticular, the City’s own application of its.Charter shows that
Article XV of the Charter — including the reserved ri ght to amend — was intended to apply to
only traditional pension beosfits like the minimum bénefits set forth in Sections 1504 and 1505
and is not part of the “confract” governing the Federated or P&F Retiree Health Plan. ' '
Specifically, they may argue that the City itself has never treated its refiree heatth program as a-
“retirement plan” subject to Article XV ofits Charter. For example, the confribution ratios
‘established for the retiree health program-are not consistent with the contribution ratios for
cuirent service {i.e., normal cost ratios) required by the Charter. Furthermore, it appears that the
P&F Retiree Health Plan is not maintained on an actuarially sound basis consistent with the
Charter provisions applicable to police and firefighter retirement plans.

A possible counterargument is that the Cj ty generally has treated the Federated and P&}?
Retiree Health Pians as part and parcel of the overarching “retirement plan® or “retirement
system” - i.e., the Federated Plan and the Police and Fire Plan respectively — as evidenced by the
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fact that the Retiree Health Plans are enacted within the Municipal Code Chapters which govemn
the respective retirement systems, A description of the Retiree Health Plans also 15 included in
the respestive Handbooks describing retirement benefits generally. Moreover, the medical
benefits account through which the retiree health benefits are now funded is necessarily part of

-the qualified retirement plan under applicable tax law. 22 Finally, in any case under the terms of
the applicable retirement system where a person is entitled to a return of cmployee contributions,
such confributions shall include employee contributions to the medical benefits account, w;th the
refund to be paid from the pension assets, not the assets of the medical benefits account.®

In addition, with regard to the City’s failure to apply al! of Article XV to the Retiree
Health Plans, it may be argued that fhe feservation of rights language in Article XV applies to
any and all retirement plans — inchuding Retiree Health Plans — but that the requireme:nts for
contributions and funding apply only to traditional pension benefits. There is no real textual
support inthe Charter, however, for drawing this distinction given that the reservation of right

. provisions refer to “retirentent plans” and “retirement systems” and the coniribution and funding

- requitements likewise refer fo “retirement plans” and “retirement systems.” Normally, when the
same terms are used multiple times wnhm thc samne statutory scheme those terms will be
interpreted to have a consistent meaning.*** Thus, even if a court conchuded that the reservation
of tight to amend in Article X'V of the Charter applies, the court might also require the City to be
internaily consistent and apply the contribution ratio and actnarial funding provisions o Article

. XV io its refiree medical and dcntal benefits. e :

Furthermore, the City has never relied on this reservation of nghts tu change its retiree
health program and, in fact, recently added more limited reservations of nght to amend the
Retiree Health Plans. Specifically, Sections 3.28.1995, 3.28.2045, 3.36.1950 and 3.36. 2050 -
provide that the City reserves the right to limit medical benefits and alter the cost allocation for
dental benefits as necessary to satisfy the requirements of IRC Section 401{k). Bmployees may
argne that the most reasonable inference is that the City has not reserved its right to-amend its
~ retiree health benefits for any otherreason. A:guably, 1f the City had the right to limit retiree

health benefits under the reservation of right in Article XV of the Charter, there would be no
need for a specific provision in the Municipal Code stating that the City has the right to alter
medical and dental benefits to satisfy 401(h) requirements. In fact, interpreting the Article XV
reservation of right to apply to retiree health benefits would render the Municipal Code
provisions extraneous, contrary to acceépted principies of statutory construction. Thus, the
presence of Sections 3.28.19935, 3.28.2045, 3.36.1950 and 3.36.2050 further supports the
conclusion that the Council did not view the Chan‘cr as allowing 1( to amend the retires health

benefits at any time or for any reason.

B21RC § 403¢h); §5 3.28.380.4. and 3.36.575.A.
33 6§ 3.28.380.F. and 3.36.575.F.

Hassan 3t Cal. dth at 716. {' ‘[W]ords should be given the same meanmg throughout a code unless the
Legislature has indicated otherwise."} .
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Finally, members may point to the fact that the City has never communicated this
reserved right to amend retiree health benefits to members as ewdence that Sections 1500 and
1503 of the Chaﬂer do not apply to these benefits.

It may be argued that there is no official written interpretation or policy regarding the
scops of Article XV and that the conduct cited does not amount to a long-standing administrative
construction of the statute, Absent other evidence of the voters’ intent to the contrary, however,

- a court might conclude that the reasonable inference to be drawn fmm the City’s conduct is that
it has not ever viewed Article XV as applying.

It also pight be arpued that, even assuming the City previously took the position that
some provisions af Article XV of the Charter did not apply to refiree health benefits, it may -
adopt a new interpretation of the Charter. A court might still- conclude, however, that the City’s
ehanged interpretation is unreasonable in light of other considerations, .

In sum there is a reasonable argument that the Clty has rcservcd its nght to amiend the
Federated and P&F Retiree Health Plans in the Charter. Retirees and Deferred Vested Membets,
however, have a strorig argument that the reservation of right to amend &y its own terms applies
only to active employees and not to them. Additionally, City employees may argue that (1) the
City has never ireated the Federated or P&F Retiree Health Plan as subject fo Article XV of the
Charter; and (2) the inctusion of a provision in the Municipal Codé allowing for specific changes
to the Federated Retiree Health Plan ordinances to ensure compliance with Code section 401(h)
suggests that the City has not reserved its right to make any other-changes. Thus, thereis a
substantial risk that 1nembers could successfully argue that thc veserved right fo amcnd in Aztclc
XV is inapplicable to the Retiree Health Plans.

In addition, even assuming that the reserved right to amend in Asticle XV of the Charter
does apply to the Retiree Health Plans, members who already have performed enough service to
qualify for medical or dental benefits when they retire may argue that their benefits and the
conditions for receiving them may not be modified. Specifically, relying on the Creighton,
Kistler and Suastez cases discussed above, they reasonably may argue that they have performed
all necessary services to eamn these benefits — that is, that they have performéd or “substantially”
performed under the contract — and that their rights may not be modified notwithstanding any-

.roservation of right. If this argument were successful, the reservation of rights slause would
effectively preserve the City’s right to modify the terins of a benefit only for those who have not
© done all or “substantially” all they have to do fo earn it. . T

Finally, if a court concluded that the teservation of right to amendin Article XV of the
Charter does apply, that court might also require the City to be intemally consisient and apply
thie contribution and funding provisions in Article XV to its retiree medieal and dental benelits. -
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2. Tothe Extént the City Has Not Reserved Is Right to Amend Retiree
Health Benefits, Some Changes Still May Be Consistent with the
Terme of the “Contract,”

Bven if aclive cmploya_es may successfully argue that their rights to receive benefits
under the current Municipal Code provisions are not subject to 2 general feserved right to make
changes, and notwithstanding the fact that retired employees do not appear to be subject to that
- reserved right in any évent, certain of the - proposed changes are-argnably still within the scope of
confractual rights granted by the City. Most of the proposed changes, however; probably wonld
constitute fmpairment of vested contractual rights absent the City conferring offsetting
advantages. You have asked us to consider the foliowing proposed changes: (1) an increase in
the number of years of service required for an employee to be eligible to receive retiree health
benefits; {2) a change in the level of benefits — 1.¢., premium payments -- provided; (3) an
increase in the amount of the contributions paid by cmployees to pre-fund retiree health benefits
- and-(4) 2 change inthe plan design of the medicat or dental insurance programs

Before discussing each of these features mdmdually, however, it is important to revmn
- the rule that benefits which ate awarded afier an employee leaves employment are not
constitutionally protected from impaitment unless the individial exchanged other contractual
tights for the new bensfits. '** Accordingly, the City should be able to change the eligibility
etiteria, plan design or benefit leve} with regard fo an employee who was first awarded coverage
under the terms of the Plan after leaving City service — e.g., Deferred Vested Metnbers under the
. Police and Fire Plan who left employment before 1992, but who first were given elipibility in

2002 or members of either the Police and Fire Plan or the Federated Plan who retired prior to
the implementation of retiree health benefits in 1984 who were allowed to enroll—— without -
lmpamng a vested contract right. o :

(2) . Years of Service Requirement

As noted above, members are eligible for retiree health benefits only if the member
retires for service or disability and, at the time of such retirement is entiiled to 15 or more years
of service oris otherwise entitled to a retirement allowance equal to 37%% of his final
compensation (without regard to any reduction for workers compensation). With the exception

“of adding eligibility for Deferred Vested Members as discussed above, the service requirements
have essentially been the.same since the inception of the retirec health program. Thus, each
member who accepted employment or continved in employment after the relevant Plan was
adopted or becaroe applicable to that individual, if later, likely has 2 vested right-to receive

* See Kern, 29 Cal. 2nd at 856; California League, 87 Cal. App. 3d at 140; Thorning, 11 Cal. App. 4th at
1607 Ban Bemﬂrdo Public Emploxees Ags'n, 67 Cal. App. dthat 1215,

%6 Whea eoverage for Deferred Vested Members was added 1o the Federated Rr,nree Health Plan in }988,
it appears that coverage was added only for those who became Deferred Vested Members after the dote af the
change, and nat retroactively. Accordingly, this analysis is not applicable ta the Federated Rctu‘ee Health Piag,
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benefits based on the years-of-service eligibility criteria in effect at that time. Bven if'an .
employee does not yet have sufficient service credit to qualify for henefits, he or she has a right
to continue to earn benefits under these terms, Any change in the years-of-service requirement
likely would constitute an impairment of such employee’s contract absent the nnplementatlon of
an offsefting advantage.

-A possible counterargpment 1s that, like the State in Miller, the Cityis merely altenng a
mersher’s rcqulred period of service in a way that affects the maturation of the member’s benefit
and, thus, is not impairing a vested right. Such an argument, however, is unlilely to persuade a
court. in Miller, the plaintiff’s right to receive maximum pension benefits was subject to certain
conditions and contingencies — i.e. age and service requirements. Although the reduction in the
-mandatory retirement age resulted in the plaintiff being unable to satisfy all the conditions for
him to'receive the maximum benefit, the conditions themselves —i.e., the age and service
retivement formula provisions -- were not changed to his detriment. Additionally, the court in

- Miller focused onthe fact that philic employees have no coidfractmal nght to contimued

employment. Tn conitrast, if the City were to increase the years of service requirement, it would
- not simply be altering an employment nght but would be changing the condition —i.e.; the
contract term -~ itself and, thus, almost certainly wonid nnpermmmbly infringe on a vested nght

(b) Beneﬁt Level

: As noted above, the Plans prowde for payment of an amount equaient to the lowest of
the premiums for single or family medical insurance coverage (as applicable) which is availahle
to an employee of the City at the time the premium is paid. Sections 3.28,1980B & 3.36.1930B.
Likewise, the Plans provide for payment of 100% of the premiums for dental insurance coverage.
Sections 3.28.2030 & 3.36.2030. In this memorandurm, these premium benefit jevels are referred .
to collectively as the “100% Premium Benefit.” These terms have remained essentially
unchanged since inception fot the Federated Retiree Health Plan, but first became a teim of the

" P&F Retiree Health Plan in 1998, This change was a benefit enhancement to the P&F Retiree
Health Plan and was extended not just to current employees (and refirces covered by the
arbitration), but to members who ferminated employment prior to 1997, Prior fo 1998, the P&F
Plan provided that a retired member was required to pay a premium for medical insurance
coverage in the same amount as was paid by a mm‘crt'_ sity employee in the classification from
which the member renred '

Thus, each member who accepted employment or cortinued in employment afler the
applicable plan first provided for this premium payment likely acquired & vested right to recelve
the 100% Premium Benefit upon satisfaction of the eligibility conditions.” Any change in the
promised 100% Premium Benefit level likely would be treated hy a court as an impairment of
such employee’s contract. - . :

Retiress and Deferred Vested Members who are members of the P&F Plan and who left
the City’s service prior to 1998, however, should not have 2 vested right to the 100% Premium
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Benefit. As discussed above, members do not have a vested right in any merease in benefit level
that they enjoy after separating from City service. Thus, these mernbers would have a vested '
right only in the premium amount under the terms of the Plan in existence when they left
employment — i.e., a right to pay only as much as current employees in the job classification
from which the member retired. Of course, notwithstanding the vested righits analysis, it appsars
that the City could not cut the benefit back to this level for people retiring between February 4,
1996 and 1998 without violating the arbitration award, '

. Asnoted zbove, both Retiree Health Plans now teserve the right to ehange the portion of
the premium paid by the Plan if necessary to satisfy the funding restrictions of IRC section
401(h). We are not aware of any facts which suggest that IRC section 401(h) limitations have
been reached, and thus it does not appear that this provision has been triggered. In addition, each
of these provisions arguably coutd not be applied to alter the righis of individuals who became
members prior to that date that provision was added witbout impairing their vested contract

(c)  Amount of Funding Paid by Exiptoyees and by the City

~ Asnoted in the Factual Background section of this memorandum, under Sections
3.28.380 and 3.36.575, contribution rates “shall be established by the Board as determined by the
‘Board’s actuary , . . Pursuant to this language, each Board should be free to increase the total
confribution rate to be borne by the City and employees if doing so would he consistent with the -
‘recornmendation of that Board’s actuary. In fact, I nnderstand that each Board has done so inthe
past. As in International Ass’n of Firefighters, such changes are consistent with, rather than i
derogation of, the terms of the applicable “contract” and, thus, should not impair employees’
. vested rights, ‘ - '

Unlike the statutory provisions in International Ass'n of Firefighters, however, the
-discretion granted under these sections does not appear to permit the Board o Coungil to adjust
the ratio of City contributions and member contributions. Ratber Sections 3 28.380 and
3.36.575 provids that the total contributions shall be bome by the City and employees in
specified ratios: eight-to-three for dental benefits and one-to-one for medical benefits. Thus,
given these fixed ratios, as in the Allen case, employees wou Id almost certainly be suecessful in
arguing that their rights to contribute under these ratios are vested and canmot be changed.
Although fhese ratios were not codified until 2001 (for the P &F Retir¢e Health Plan) and 2006
(for the Federated Retirec Health Plan); current employees’ vested contract rights inelade not
only the provisions of the “eontract” in sffect when they became employed, but additional
benefits conferred during employment, Moreover, as noted in the Factual Background section,
even before codification, these ratjos are reflected in materials dating back to the original
adoption of the Federated and P&F Retiree Health Plans, Thus, a court likely would treat the -
_employees’ rights to contribute under the ratios currently set forth in the Plan as vested, and any
_action by the City to alter this ratio as an impairment of its contractual obligations, '
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1t might be argued that the ratio provisions govern only contributions to fund current
service (i.e., the so-called normal cost), and that any wnfunded liability could be shifted to
employees without violating these provisions. Unlike thie Charter, however, which states that the -
spécified contribition ratios relate to current service, Sections 3.38.380 and 3.36.575 do not limit
the ratios to current service contributions. Thus, employees could reasonably. take the posmon
that any past service hab:ht]es could not be funded using less favorable ratiog.

(d)  Plam Design Change for Benchmark and Othe:r Optwns

Asg indicated abeve, the Federated Retiree Health Plan provides for a payment equal io
. the towest cost premium for 2 medical insurance plan (single or family as apphcable) “which is
available to an employee of the city at such time as said premium is due and owing.” Section
3 28 1980. It further provides that payment will only be made for an “eligible medicat plan” or
an “cligible dental plan” which are defined to mean a medical or dental plani respectively with

- which the City has contracted “as pars of the city’s benef is to city employees:” Sectlons o

3.28, 1980 3 28,1990 (emphasm added)

The P& Retiree Health Plan likewisc provides payment only for the lowest-price
_ ehglble medical plan” and “eligible dental plan” which are defined to mean & medical or dental
plan réspectively with which the City has coniracted “as part of the city's beneﬁts to city
. employees.” §§3.36.1940 and 3.36,2040. _

~Thus, the terms of the plan do not specify a health insurance plan design that must be
provided, but simply state that the health insurance plan(s) available to retirees will be ones that
are contracted for by the City as part of its employee benefifs program. In other words, the City -
should be able to alter the design of the bepchmark plan and other health insurance plans thatit -
offers to its employees and retirees — for example, by changing covered services, co-payments or
deductibles — consistent w1th the termos of the goverming “contract and, thus, mthout Impalnng
vested rights.

In addition, the City arguably may make design changes to its retiree health plans without
making similar changes to plans provided to active employees. In support of this position, it may
‘be argued that the requirernent that the plans be “part of the city’s benefits to employees” siraply
means that, in order for the Plan to pay the retiree health premium, the plan in which the member
enrolls must be among those contracted for by the City in connection with its employee benefits

‘program. . Arguably, such language does not mean that the retiree health plan(s) for which the
City contracts must be identical fo the plans offered to active employees.

Members however, may nake a reasonable argument that the requirement that a refires
health plan be “part of the city’s benefits to city employees” means that the refirec health plans
offered will be the' same as those offered {o active employees. In fact, this position is consisient
with representations made in the Police & Fire Department Retirement Plan Handbook to
Deferred Vested Members. Handbook page 83. Members eovered by the Federated Retiree
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Health Plan in particular may argue that section 3,28.1980 specifically requires the City fo offer
a benchmark.plan “which is available to an employee of the-city.” In other words, they may '
argue that the City cannot create a low-cost alternative that applies only to retiress for the
purposes of setting the benchmark. Thus, metrbers may successfully argue that the City cannot
make design changes to the benchmark medical plan (or other retiree insurance pians) without
‘making equivalent changes fo plans offered to active employees. ‘

C.  TheDoctrine o'f'E.stoppel
1. Applicable Legal Principles

A govemment body in California may be bound under the doctrine of equitable estoppel
where jnstice and right require i, if being bound is not otherwise harthful to some specific public
interest or policy, or an expansion of the anthority of a public official.”¥” The following elements
would have to be established for equitable estoppel against the City: (1) the City must be
apprised of the facts; (i) the City must intend that its condnet be acted upon, or must act in a way
' that the participants had a right to believe it was so intended; (iii) the participants must be
ignorant of the true state of facts; and (iv) they must rely upon the City's conduct te their
injury.’*® Good faith conduct of public officers or employees does not excuse inaccurate
information given negligently.'”® ~

Related to equitable sstoppel is promissoty estoppel, defined as follows: “A promise
which the promisor should reasonably expect to induce action or forbearance of a definite and
substantial character on the part of the promisee and which does indnce such action or
forbearance is binding if injustice can be avoided only by enforcement of the promuse.
_ Unli}{ﬁ. equitable estoppel, the representation is promissory, not a misstatement of an existing
fact. -

i 40

137 Cromples, 32 Cal. App.-3d at 580; Fleioe v. Chualar Union Elem, Sch. Dist,, 206 Cal. App. 3d 886, 893
(1888) (finding na room to apply the estoppel doctrine where Jeacher had been sroneously classified as temured but
was later reclassified and her employment not renewed, because estoppel would bave the court ardering a public
agency to do what it hsd no statutory power to do). ' .

138 cvumypler, 32 Cal. App. 34 at 581.

139 14, a1 582. _
140 oo Frenank Co. v. White, 152 Cal. App. 24 522, 525 (1957) (citing Restatement of Contracts, § 90).

141 A related, alternative claim might be one for fiduciary breach based ipoa an affirmative
mistepresentation or failure to disclose, See Hittle v, Santa Barbara County Employees' Retiremnent Ass'n, 39 Csl.
3d 374, 393-94 (1985) (pension pian trustees bave a fiduciary obligation to inform mernbers fully and fairly of the
. plaf and its various opticns and features); and see, .5, Inre Unisys Corp. Retires Modical Benefit "ERISA"
Litigation, 2006 U.S. Dist. Lexis 72026 (granting injunefive relief based nn conclusion that plaintiff’s detrimentally
relied upon affimmative misrepresentations or inadequate disclosure notwithstanding the fact thal the SPD contdined
an express reservation of right to amend) , on remand from 242 F.3d 497 (3" Cir, 20017 (“A judgment remains to be

_43 .
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Although sst-opiﬁel generally is based upon affirmative conduct, silence in the face of a
duty to speak may support an estoppel in some circumstances,' )

An estoppel binds not only the immediate parties to a transaction but those in privity with
them.'® “Privity is generally defined as the relationship in which a person is so identified in
interest with another that he is said to represent the same legal right; its discernment resting upon
' a case-by-case examination.”’** Consistent with this concept of privity, if the representation or

conduct relied upon was coramitted by a party other than the government entity to be estopped,
- the proof necessary for estoppel generally includes proof of an agency relationship between the
government entity to be estopped and the person or entity that made the promise or act on which
the estoppel is based,'® '

In International Ass'n of Firefighters, the Califomia Supreme Court declined 1o estop the
city from increasing safety members’ rates of contribution for the retirement fund, bevange it
found no misrepresentation in the retirement handbook issued to the safety members; 8 While
the handbook assured safety members that their rates of contribution would not chahge with theii-
age as they grow older, the court concluded "this is not to say...that ali rates conid not be

-adjusted at some futurs time to reflect either changes in benefit provisions, of the system or
increased eatnings ofthe...Pund."** The court held that this statement would not reasonably
induce a safety member to believe that these wore the ofily fagtors that could affect his or her
rates, but were instead merely cxamples. Justice Kaus, concuming, determined that as there was
7o showing of auy employee accepting employment or rem aining on the job in relfance on the
staternent, the requisite elément of hatm was missing. ™

(contimued...) .

made as fo whether a reasonable fiduciary in Unisys’ position would have foreseen that its conduct towards the
various plaintiffs would result in important decision making on their part based upon a mistaken belief that they
possessed guaranteed lifetime benefits.”). :

"2 Moore v. State Board of Control, 112 Cal. App. 4 371, 384 (2003 ); Lix v. Bdwards, 82 Cal. App. 3d at

580 (trustess had a fiduciary ‘Obligation to provide notice nf result of break in amployer contributions).
143 Ciumpler, 32 Cal, App. 34 at 582,

414 ats583.

"* Moore, 112 Cal. App. 4% at385.

M8 34 Cal. 3d 202,
147

14. at 304-05.

148 1d. at 306, As for tbe relation between the plan document and the handbaok, Justice Kaus stated
"without some substantia) showing of seinal Harm, it would be ludiczous if carefuliy-cratied pension legislation
could be effectively amended by & buremerat's somewhat inept attempt at summarization."
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The information presented to public employees in California must be read as a whole for
estoppel to aj_:rply“"'9 In Lee v; Board of Administration, retirement pamphlets distributed to
members of the California Public Employee Retirement System ("CalPERS") indicated fo -
members that each membér possessed the power to effectively designatc any person he or she
desired as'a beneficiary. The court determined that the pamphiets, though far from completc;
made clear that the information provided therein was general and simplified, and "[did] not
purport to be the definitive statement of the retirement Jaw," and thus held that estoppel woutd
not lie where the retirement pamphlets contained such express caveats, '™

In cases bronght under BRISA, courts generally ook to the written statements.and
representations made to former employses in effect at the time that they retired to determine .
what retires health benefits were promised to retitees and whether the employer adequately
reserved the right to modify or terminate the retivee health plan, Statements that the employer
may change or terminate the plan are referred to herein as "reservation of rights.” For example,
in Sprague v General Motors Corp.,'*! the employee communications described the retiree health
plan as a "lifetime" benefit that would be “provided at GM's expense.” However, the employee
communications also put plan participants ot notice of GM's right to change or terminate the . '
heatth care plan at-any time.- The court, relying on these unambiguouns "reservation of rights" in
the employee communication matetials or the plan, concluded that fetirees had no vested right
under ERISA to fully subsidized retiree health benefits and no valid claiin under the principles of
estoppel.! Co

_In the ERISA context, ambiguity in the summary plan description ("SPD") must be
resolved in favor of the employee and made binding against the drafter,”® Although the
beneficiary's view of the SPD is important, the correct interpretation must focus on the entire
SPD or it will "represent an unrealistically narrow vicw of how a reasonably prudent employee
would read and review this important document.™™ But if the employer publishes an inaccurate
SPD and an employee relies on that plan description fo s or her detriment, the employer will
be houndby that inaceuracy.’®’ ‘

149°¢ v v. Bd. of Admin, 130 Cal. App. 3d 122, 134 (1982).

136 1d. at 134-35; but see Hittle, 39 Cal. 3d at 393.94 (pension plan trustees have a fiduciary ohligation to
inform members fully and fairly of the plan and its various options and features). . o

151133 £ 3d 388 (6h Cir, 1998).

: 152_ 14, at 403-04; see also Slearﬁs v. NCR Corp,, 297 F3d at 711-12 (well settled thatan unambiguous
reservation-of-rights provision is sufficient withowt more tu defeat a claim that retirement welfare benefits are
vested). ) . ’

153 yrice v. 1 Paso Natural Gas Co., 986 F.2d 929, 939 (5th Cir. 1993) (BRISA welfave plan).
154 ' .

1d. _
153 Grosz-Salomon v. Paul Revere Life Ins. Co., 237 F.3d 1154, 1162 {3th Cir. 2001).
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Assuming that employees or retirecs could demonsirate a promise or misrepresentation
concerning the duratjon and immutability of theit benefits, the case law suggests that they also
would have to prove their reliance on the promise or representation. It is not clear, however,
what showing of reliance will be required--—that the employees or retirces continued to work

'based on the descriptions of venefits,'”’ that they didn't go to work for someone else who did
have this benefit, that they Fetired based on the promise, that they retired earlier than they
otherwise might hiave, that they did not get another job after retirement, or they changed their
pasiti%lgl in some other way.”® Reliance will be a factual question to be resolved at the trial court
evel. '

157 ee Daillargeon v. Dopt. of Water and Powes, 69 Cal. App. 3d 670, 676-79 (1977) (bolding that the
plaintiff had adequately stated a ¢laim for estoppel with regard to certain supplemental disability benefits where she
alleged thai she relied on certain statements concerning those benefits “in continuing her employment and in not
ascepting other employmeot.”). ’

Where the employee’s continued service i correctly viewed as bargained for consideration, however, the
action is one for hreach of contract {express or implied} and there is no need to resort to the docirine of estoppel.
See Youngman v. Nev. Irrigation Dist., 70 Cal. 24 240, 250 (1965).

Under analogous sircumstances, several California courts bave held that a unilateral contract is ar may be
created when an employee continncs in employrnent afier the employer prmises a bensfit or working condition.
See Hunter . Sperling, 87 Cal, App. 2d 711 (1248) {contmucd employment was consideration for offer of peasion);
Newbgrger v. Rifkind, 28 Cal, App. 34 1070 {1972). (remaining in employmeot constituted acceptance and
consideration for stock option}; Chinn v, China National Aviation Corp,, 138 Cal. App. 2d 98 (1955} {employer
regulativn” providing for severance pay was an offer of 2 unilateral contract that was accepted when the emplayec,
who had previcusly notified the employer of his intention to quit, remained in his job because of the offer); Hepp v.
Lockheed-California Co., 86 Cal. App. 3d 714, 719 (1878} (issue of fact whether employee provided consideration

-by eontinuing in employmsnt in relance on defendant's "policy” of recalling employecs who had boen laid off). ’
However, in Hunter v. Spatling, the coutt also found that the employer's offer of a pension was enforceable an
pronussary sstoppe} grounds, hecause the employee had turned down other.offers of employment in order natto

" fose his pension; the court stated that "under such circumstances” the doctrine of promigsory estoppel is applicable,
suggesting that sermething more than merely continuing in employment may he necessary for the promise to he
enforcesahle under the doctrine. 87 Cal, App. at 725 '

18 gee. £.8. 1 1¢ Unisys, 2006 U.S. Dist. Lexis 72026, conclisiooa of law 37-55 (defrimental reliance was
established hy evidence that ewployees would not otherwise have retired at that time, and could have been
estahlished by proving that other employment or henefit opportunities were declined or that other impostant
financial decisions were made). _ :

159 wateh v, B, OF Admin,, 4 Cal. App. 4th 682, 708 (1992).
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Welcome

WELCOME

Welcome to the Federated City Employees'
Retirement System! The current system became
effective on July 1, 1975, and it covers all full-time,
and some qualified part-time, federated
employees of the City of San Jose. (A separate
retirement plan exists for public safety officers.) The
Federated Retirement System provides you with
benefits when you retire and may provide benefits
to your survivors after your death.

Depending on your status and the length of your employment with the City, you may
be entitled to some or all of the foltowing retirement benefits:

* Regular monthly payments for the rest of your life.

* Regular monthly payments for your surviving spouse. _

* Regular monthly payments 1o your surviving children if you have no spouse.
* Regular monthly payments for life if you become totally disabled.

* Lump sum payment to your survivors,

Medical benefits,

Dental benefits.

Return of your contributions if you leave City employment without retiring or
die before you are vested.

Your retirement benefits are subject to the meet and confer process under the
Meyers-Milias-Brown Act, which requires employers 10 meet with employees to
confer about changes in wages, hours, or terms and conditions of employment.

Changes in retirement benefits occur frequently, and are discussed during

negotiations between City representatives and representatives of the recognized
employee bargaining organizations (unions), '

Complete details of your retirement system can be found in Chapters 3.28, 3.40,
3.43, and 3,44 of the San Jose Municipal Code. This handbook is a summary of those
chapters of the Code. Code references are made at the end of appropriate passages.

If there is any discrepancy or confusion between the information in this handbook
and the information in the Code, the Code wili prevail.
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contact the Retirement Staff for further clarification,
The Retirement Staff is located at;

City Hall
Employee Services Office
801 North First Street, Room 216
San jose, California 95110
. (408) 277-5137

Please consult with the Retirement Staff if you have any questions regarding your
retirement benefits. We are here to help!

SOCIAL SECURITY
City employees are not members of the Social Security system and do not receive
Social Security benefits for their City service.
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Definitions

DEFINITIONS | g Lok

ACCUMULATED CONTRIBUTIONS P ¢
Your own contributions to the system for both L

current and prior service, plus interest. Does not -

include contributions the City makes to the system é f

on your behalf.

& |® 1] b
ACTUARIAL EQUIVALENT

A benefit of equal value when computed based on the mortality tables and regular
interest rate adopted by the Retirement Board.

BENEFIT _

Any retirement or survivorship alowance, refund of accumulated contributions, or _
maney to which you or your beneficiaries or estate become entitled under this
system.

COMPENSATION

Your base salary including all paid leaves (for example, sick leave, paid hotidays, paid
vacation leave, and paid compensatory time). This does not include overtime or
lump sum compensatory time payoffs,

COMPENSATION EARNABLE
The base monthly or biweekly pay at your step.

COMPENSATION EARNED :
The base monthly or biweekly pay you actually earn.

CURRENT SERVICE
Your City service since July 1, 1975.

DEFERRED VESTED
You are considered to be deferred vested if you meet all of the following
qualifications: '

* You no longer work for the City; and

* You were vested in the retirement system when you left City employment;
and -

* You left your contributions in the City's retirement system.
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Definitions

DISABILITY
The complete and permanent physical or mental incapacity to satisfactorily perform
your duties due to itiness or injury. Must be confirmed by medical evaluation.

FEDERATED CITY SERVICE

Period of time for which retirement System members worked for the City and were
enrolled in the Retirement System. Includes Prior Service (before July 1,1975) and
Current Service (since fuly 1,1978). Also includes the following service rendered after
July 1, 1975:

* Eligible miitary service by system members.

* Absence from work with full compensation (paid disability feave, paid sick
leave, paid holidays, paid vacation time, paid compensatory time).

Also may include eligible service under the City's police and fire department plan.
(SIMC 3.28.610) :

See Part 5 of Chapter 3.28 of the San jose Municipal Code for complete details,

FEDERATED POSITION .
A job that is normally covered by the retirement system, if the person holding that
job is a permanent, probationary or provisional employee of the City.

FINAL COMPENSATION OR HIGHEST AVERAGE SALARY
Your highest average annual pay earnable during any 36 consecutive months of City
employment.

FISCAL YEAR
The City operates on a fiscal year beginning July 1 and ending the following June 30.

MEMBER

A person who joins this retirement system. Appointment to a full-time position in the
service of the City of San Jose confers membership in this system as of the date of
appointment.

MORTALITY TABLE
A table detailing the expected life span and expected number of annual deaths of
retirement system members. The table is developed by the system's actuary.,
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Definitions

NON-SERVICE-CONNECTED DISABILITY
A permanent, physical or mental incapacity to satisfactorily perform the duties or
functions of your position that did not result from a work-related disease or injury.

PRIOR SERVICE
Your City service prior to July 1, 1975,

REGULAR INTEREST
Interest at the rate established by the Retirement Board, compounded annually.

RETIREMENT ALLOWANCE .

Monthly payment you receive after you retire. Could also be cailed a pension. 5ee
the section titled "Your Retirement Allowance” for information on how to calculate
your allowance.

RETIREMENT BOARD

The trustees responsible for managing the Retirement Fund. The Board consists of
five members: a member of the Civil Service Commission, a member of the City
Council, a bank, trust, or savings and loan officer in the City of San Jose, and two
representatives elected by the City employees.

SAN JOSE MUNICIPAL CODE
The body of laws governing the City of San Jose.

SERVICE-CONNECTED DISABILITY
A permanent, physical or mental incapacity to satisfactorily perform the duties or
functions of your pasition resulting from a work-related disease or injury.
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Definitions
——

SERVICE CREDIT
Number of years you were a member of the retirement system, caiculated to two (2)
decimal places, used to determine your retirement allowance. '

You may receive up 0 1,739 hours of credit per calendar year. 1,739 or more hours
of service in one calendar Year = one year of service credit.

Any fraction of a year in which you work less than 1,739 hours is calculated by
dividing the actual houyrs you worked by 1,739, :

If you worked 10 years and 2 months (4 pay periods), your service credit would be
caleulated as follows:

10 years = 10.00 years of service credit

4 pay periods = 320 hoyrs

320 hours + 1739 hours = Q.18 years of service credit

Total Service Credit: 10.18

($IMC 3.28.680)

SURVIVING CHILDREN
Your natural or legally adopted unmarried children age 17 and under, or age 18 unyj
their 22rd birthday if they are full-time students.

SURVIVING SPOUSE

The person to whom you are married both at the time of your retirement and at the
time of your death.

VESTING
Becoming eligible for retirement benefits. You are vested after five (5) years of City
service. See the chapter titled "Vesting" for more information.

(SIMC 3.28.030)
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Membership

MEMBERSHIP

GENERAL QUALIFICATIONS

As soon as you become a full-time City employee, you
are automatically a member of the retirement system.
You must complete an enroliment form for
membership in the retirement system. You will list the
names, birth dates, and social security numbers of your
spouse and child(ren) on the form. You must also
complete a beneficiary designation form.

CHANGE OF NAME/ADDRESS

You must fill out a "Request for Change of Name and/or Address" (Form 190-22)
whenever you or your dependents change names or addresses. Submit the form to
the Transactions Division of the Human Resources Department (Room 215) if you are
an active employee, or to the Retirement Staff if you are a retiree. This insures that
notices and annual statements pertaining to your retirement account reach you.

CHANGE OF STATUS

If any change takes place in your personal life (marriage, divorce, adoption, birth or
death in the family), be sure to obtain and fiil out a "Change of Enroliment Status"
form from the Retirement Staff. If necessary, you should also update your beneficiary
designations at this time.

CHANGE OF BENEFICIARIES

Be sure to review your beneficiary designation whenever there is a significant change
in your personal life for example, marriage, divorce, birth or death in the family). You
may change your beneficiary designation at any time.
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Membership

DIVORCE

The courts have recognized that retirement funds may constitute a major portion of
the estate accumulated by City empioyees. If a court order and/or property
settfement related to your divorce involves your retirement contributions, you must

provide a copy of the pertinent order(s} to the City's Retirement Secretary prior to
filing for retirement.

Payments to a divorced spouse will be made in accordance with the court order

goveming your marital settlement to the extent permitted by the San Jose Municipal
Code. |

SPECIAL MEMBERSHIP QUALIFICATIONS

Recipients of Other Pensions or Retirement Allowances .

If you are receiving a pension or retirement allowance from any employer other than
the City for work you did during a time when you were not employed by the City, you
are stilt eligible to be a member of this retirement system. (S)MC 3.28.550B)

Part-time Employees

Part-time employees are eligible to joir the retirement system only under the
following conditions:

* If you were originally hired as a full-time employee and became a member of
the system, and later become a part-time employee without a break in
service. (SJMC 3.28.560) :

* If you were a member of fhe Chapter 3.24 retirement system, you
automatically became a member of this system on the day it took effect,
July 1, 1975. (SIMC 3.28.400)

* if you were not a member of the Chapter 3.24 retirement system, but yOou
took advantage of the one-time option of becoming a member of this
retirement system by filing a written statement with the Retirement Board by
August 31, 1975 electing to do so.

9/90

e



il B WE

Membership

Former 3.24 Members _
As a Chapter 3.24 member, you could have become a member of this, the
Chapter 3.28 systern, in a number of ways:

* If you were a City employee and a member of the old Chapter 3.24
retirement system on June 30, 1975, and were still employed in your same
position on July 1, 1975, you automatically' became a member of this Chapter
3.28 system on july 1, 1975, unless you chose at that time to receive the
benefits payable under Chapter 3.24 instead of the benefits payable under the
new Chapter 3.28 system. (SJMC 3.28.1150)

* If you retired under Chapter 3.24, and were reinstated into City service after
July 1, 1975, your 3.24 retirement allowance and benefits were canceled and
you became a member of this system. (SJMC 3.28.410, 420)

* If you left City service, were vested in the 3.24 system, chose to retain
membership in the 3.24 system after june 30, 1975, and then reentered City
service, you became a member of the 3.28 system, and your membership in
the 3.24 system was automatically terminated. (S)MC 3.28.430)

Once you became a member of this system, all of your rights under the 3.24 system

were terminated, and you were provided with the rights and benefits of this 3.28
systemn. (SMC 3.28.400)

9/30 ' ' g



Membership |

Deferred Vested Members
if you leave City service permanently without retar:ng, you will become a “"deferred

vested” member of the retirement system if:

» You have a minimum of five years of service credit after June 30, 1975; and

» You elect to remain a system member by filing with the Retirement Board
within 90 days of receiving notice of your right to remain a member; and

» You leave your accumulated contributions in the retirement fund.

(SMC 3.28.590)

However, if you receive a disability retirement and your disability subsequently ends
but you refuse to come back to work for the City after being offered empioyment,
and you are under age 55, you are not eligible for deferred vested status. The Board
may terminate your membership in the system and cancel all your rights to
membership benefits. (SMC 3.28.1390)

10
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Membership

INELIGIBLE EMPLOYEES
The following classes of employees are not qualified for membership in the
retirement system:

* Mayor;

» City Couincil members;

* Elected or appointed members of any City board or commission;

*» Actively employed, current membaers of any other retirement or pension
system supported by any federal, state or local government or government
agency; _

* Persons employed to perform services required because of an emergency;

* Persons employed in relief or anti-poverty programs;

* Police and firefighter recruits;

* Temporary employees;

¢ Contract employees;

Volunteer workers;

* Emergency appointees in time of war or national emergency;

Part-time employees hired on or after July 1, 1975.

L

{SIMC 3.28.460 - 560, 3.28.620)

9/90
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Contributions

CONTRIBUTIONS

t:_ ] ;,...;%TL Both you and the City make. contributions to the

EEEE 0, 5 ang WIS retirement system, The Retirement Board

A - determines the rates of contribution. Contribution
e rales are changed from lime to time, but these

iy changes are not retroactive.

Contribution Ratio

The contribution ratio is the ratio between the portion of total contributions the City
pays and the portion of contributions you pay. Each retirement system benefit has its
own contribution ratio.

For example, the contribution ratio for current service costs is eight 1o three: for every
$8 paid by the City, you pay $3. The ratio for retiree medical costs is one to one: for
every $1 paid by the City, you pay $1.

Contribution Rates

The contribution rates are the percentages of your salary that you and the City each
pay into the retirement system. The rates are determined by the Retirement Board.
Their determination is based on actuarial studies of the retirement fund's projected
benefit costs and expected fund earnings. Contributions are made through payroll
deductions.

The Board establishes rates that ensure that the retirement system is able to fund its

- accrued obligations to all members. Contribution rates are changed after periodic

actuarial reviews,

(SIMC 3.28.700-720, 3.28.860)
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Contributions

TAX TREATMENT OF CONTRIBUTIONS

Some or all of your contributions to the retirement system may be exempt from
federal or state inceme taxes in accordance with Internal Revenue Code Section
414(h)(2) and California Revenue and Taxation Code Section 17501, '

The City adopted IRC Section 414(h)2) in April, 1987, This made it possible for your
contributions to the retirement system to be paid with pre-tax dollars, reducing your
taxable income. Prior to April 1987, your contributions were paid into the system
with after-tax dollars.

Because they were made with after-tax dollars, contributions made 1o the retirement
systern before April 1987 will not be subject to additional taxation when they are
withdrawn, The accrued interest on all contributions is taxable. If you draw a
retirement aliowance, the contributions you made prior to April 1987 are prorated
over your life expectancy.

(SIMC 3.28.765)

CONTRIBUTIONS DURING MILITARY SERVICE

If you take a leave of absence without pay in order to serve in the military during a
time of war, or if you are drafted in peacetime, the City will continue to make its
contributions into the retirement system on your behalf. You must return to City
employment within six (6) months of the end of your military service to receive this
benefit. You may not withdraw any of the City's contributions at any time.

(SIMC 3.28.630) -
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CONTRIBUTIONS AFTER TRANSFER

If you transfer from the San Jose Police and Fire Department Retirement Plan to this
system (the Federated City Employees' Retirement System) without a break in
service, you may be entitled to credit in this system for the time you served in the
Police or Fire Department. Contact the Retirement Staff regarding the process for
transferring your accumulated contributions and interest.

(SIMC 3.28.650)

CONTRIBUTIONS REMAINING ON BEPOSIT

Once yous are vested, you may leave your accumulated contributions on deposit in
the retirement system, even if you leave City employment. They will continue to
earn interest until they are withdrawn or you begin to draw a retirement allowance.

CONTRIBUTION CREDIT TO INDIVIDUAL ACCOUNTS

Although all contributions to the retirement system are kept together in the
retirement fund, a record will be kept of your contributions, and your contributions
will be credited to your individual "account.” This account will show any withdrawals
or redeposits you make from or to the system. The amount credited to your account,
plus interest earned on that amount, totals your accumulated contributions to the
system, (SJMC 3.28.770)

You will receive an annual notice documenting your years of service, your
contributions to the system, and the interest earned on your contributions.
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WITHDRAWAL OF CONTRIBUTIONS

You may not withdraw your contributions from the retirement system unless you
terminate your membership in the system by leaving City employment, If you do
terminate your membership before you are vested, or you are vested and request a
return of contributions, you will receive your withdrawn contributions within six
months of that termination. {SMC 3.28.780)

You will not, however, receive any of the contributions the City has made on your
behalf. City contributions are not allocated to individual accounts prior to retirement.
They cannot be withdrawn by a member upon leaving City employment or
terminating membership in the retirement system.

Once you have withdrawn your contributions, all of your rights in the system are
terminated and:

* You will not receive any retirement system benefits.
* You will not receive a retirement allowance.
* Your beneficiaries will receive no benefits.

Withdrawal Process _
To withdraw your contributions you must:

* Terminate your employment; and
* Terminate your membership in the retirement system,

o If you are not vested at termination, your membership in the retirement

system will automatically be terminated. Your accumulated
contributions and the interest credited to your contributions will be
returned 1o you.

o If you are vested at termination, you may withdraw your contributions

and the interest credited to them at any time, voluntarily terminating
your membership in the retirement system.
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| REDEPOSIT OF WITHDRAWN CONTRIBUTIONS

If you leave City employment, withdrawing your contributions when you leave, and
subsequently return to City employment, you may redeposit your withdrawn
contributions into the retirement system. Be sure to notify the Retirement Staff of
your return to City employment,

When you return to work for the City, you will receive a written notice explaining this
redeposit benefit. If you have noted on your employment application that you are a
"rehire," you will receive written notification of this benefit during orientation.

You must file a written notice of your decision to redeposit these funds with the
Secretary of the Retirement Board within 30 days of the date of the Retirement
Board's written notice.
if you do not file the written notice within the 30-day limit:

“* You will not be able to redeposit these funds into the system; and

* You will not receive service credit for your prior employment with the City.

To receive service credit for your prior employment, you must redeposit all of the
following amounts into the retirement system when you return to City service:

* All of the accumulated contributions and interest that you withdrew; plus

¢ All of the interest your contributions and interest would have earned if they
had not been withdrawn, from the day you withdrew your contributions to the
day you re-enroll as a retirement system member, the interest amount being
based on the actual rate earned by the retirement fund while your funds were
withdrawn; plus

* Interest on the total of the previous two items from the date you again

become a member of the system until the date that total is redeposited into
the retirernent fund.
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If you do decide to redeposit these funds, you may pay them back using any of the
following methads:

° In one lump sum within 60 days of filing your request with the Secretary of the
Retirement Board to redeposit your funds; or

* in 78 biweekly equal installments, which will be deducted from your
paycheck; or

* In a partial lump sum within 30 days of filing your request with the Secretary of
the Retirement Board to redepasit your funds, the balance being paid in 78

biweekly instaliments that are deducted from your paycheck.

(SIMC 3,28.790)
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VESTING

To be "vested" iiterally means to be entitled to a
future benefit. You become vested in the
retirement system after five (5) years of
membership.

After you are vested:

* You become eligible for a service retirement at age 55.

»
* You become eligible for a nonservice-connected disability retirement if, while
employed by the City, you become totaily incapable of performing the duties
and functions of your City job due to a non-work-related iliness or injury.

{You are eligible for service-connected disability retirement due to a work-
related illness or injury at any time after being employed by the City, whether
or not you are vested in the Retirement System.)

* You may leave your contributions to the retirement system on deposit if you
leave City employment before reaching age 55. You subsequently become a
“deferred vested" member of the system. Your contributions will continue to
earn interest.

* You may leave City employment and later return to City employment without
losing any service credit, provided you left your contributions to the system on
deposit,

If you leave City employment before you have accrued five (5) years of City service,
you are not vested and you are not eligible for any retirement benefits. Any
contributions you have made to the retirement system will be returned to you when
you leave your position with the City. See the earlier section "Withdrawal of
Contributions" for more information. '

If you become disabled before you have accrued five (5) years of City service, you are
not eligible for disability retirement unless your disability is service connected,
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'SERVICE RETIREMENT

Service Retirement

QUALIFICATIONS

General

You must be 55 years of age with at least five (5} years
of service, or have completed 30 years of City service
(at any age) to qualify for service retirement,

- County - City Communications Classification Employees

If you transferred to a City of San Jose communications classification position from a
Santa Clara County communications position without a break in service, you are
eligible for retirement after two (2) years of City service if you meet all of the following
requirements:

* You are 55 years of age or older; and
* You became a member of this system before April 15, 1991; and

* You do not qualify for membership in this retirement system in any other
manner.

(SIMC 3.28.1110)

Former Employees of Heaith or Communications Department

If you worked for the City Health Department or the City Communications
Department, were transferred to the County when those departments were
transferred, and were still working for the County at the time of your retirement, you
may be eligible to receive a supplemental retirement benefit, in addition to the
retirement benefits you receive from the county, under the old Chapter 3.24
retirement system instead of the current Chapter 3.28 system. (5}MC 3.28.1060)
Contact the Retirement Staff for details.

9/90 21



Service Retirement

APPLICATION

Apply for your retirement benefits at least two (2} months before you plan to retire.
Contact the Retirement Staff to apply, and a staff member will mail an application to
you. A staff member will do your calculations and contact you to make an
appointment to review your retirement benefits.
Any questions you have regarding your retirement pay and benefits should be
. brought up at this appointment. You will select the medical, dental, life and other
insurance programs that you wish to keep during retirement. If you are married, you
may have your spouse attend the appointment with you,
Please bring the following to this meeting:

» Certificate of marriage to your spouse, if you are married.

* Your spouse’s Social Security Number, if you are married.

*» Names, birth dates and social security numbers of your natural or adopted
children (no stepchildren) 21 years of age and younger.

» Divorce decreel(s) from prior marriagel(s), if you have ever been divorced.
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Computation of Service Retirement Allowance

COMPUTATION OF
SERVICE RETIREMENT ALLOWANCE

If you are retiring directly from City service, or if you are a deferred vested member of
the system, your retirement allowance is based upon the following formula:

Final Compensation x 2 1/2% x Service Credit = Allowance

To compute your retirement allowance, you need to determine the final
compensation and service credit portions of this equation as follows.

FINAL COMPENSATION

Your final compensation is an average of your highest rates of base pay earned or
earnable over 36 consecutive months of City service. it is calculated by dividing your
base pay during your most highly paid 36 consecutive months of salary by 36.

For example, assume your most highly paid 36 months begin on January 11, 1987
and end on January 11, 1990. The 1able below shows how your final compensation is
calculated:

Final Compensation: 36 Maost Highly Paid Consecutive Months

From Te Pay Biweekly
Day/MonthfYear | Day/Month/Year Perinds Rate Tota!
1/11/67 6/27/67 12 $1,000 $12,0{)0
6/28/67 6/25/88 26 1,160 26,600
6/26/68 6/24/89 26 1,200 31,200
6/25/89 1/06/90 14 1,300 18,200
1/06/90 1/11/90 3 work days 1,300 390
Total: $90,390.00
Final Compensation {divide Total by 36) $2,510.83

This figure of $2,510.83 per month is your final compensation.
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SERVICE CREDIT

Service credit is the amount of time you worked for the City and were enrolled in
the retirement system. The City uses a special formula 1hat establishes your service
credit for retirement purposes, as foliows:

Each calendar year, you can accrue up to 1,739 hours of service credit toward
retirement. Aithough you actuaily work 2,080 hours per year, the City's retirement
system counts one year of service as 1,739 hours.

If you work more than 1,739 hours in one year, you stili get 1,739 hours, or one year
of credit. If you are on a reduced (less than full-time) work schedule but work 1,739
hours in one year, you earn one year of credit. if you work fewer than 1,739 hours in
one year, you divide the actual number of hours you worked by 1,739 and add that
fraction of a year to your total service credit.

r

For example, if you have worked for the City more than 1,739 hours a year for each of
10 years and 4 pay periods of one year, you caiculate your years of service as follows:

10 years = 10.00 years of Service Credit
4 pay periods = 320 hours

320 hours + 1739 = 0.18 years of Service Credit
Total Service Credit; . 10.18

50, having determined your final compensation and service credit, you can complete
your retirement allowance eguation as follows:

Final Compensation x 2 1/2% x Service Credit = Retirement Allowance

$2,510.83 (Final CompenSétion) x 0.025 (2 1/2%) x 10.18 (Service Credit) = $639.01

$639.01 is your monthly retirement aliowance.

RETIREMENT ALLOWANCE LIMITATION
In no case will any retiree receive a retirement allowance in excess of 75% of his or
her final compensation.
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DISABILITY RETIREMENT

QUALIFICATIONS
There are two types of disability retirements: service connected and nonservice
connected. The qualifications for each are as follows:

Service-Connected Disability _
* You must be permanently and totally incapable of performing the duties and
functions of your City job due to iflness or injury; and
* Your illness or injury must be work related.
Nonservice-Connected Disability
* You must be permanently and totally incapable of performing the duties and
functions of your City job due to illness or injury that is not job related; and
» You must be vested in this retirement system.
You must explain the cause of your incapacity at the time you file your application for
disability retirement, (SJMC 3.28.1210) You should provide supporting medical
reports from your own doctor(s).
You do not qualify for a disability retirement if:

* You became disabled before you were a member of this retirement system; or

*» You become disabled after your membership in this retirement is terminated
or you are no longer a City employee; or -

* You become disabled during a leave of absence from City service, unless you
are on leave with full City compensation and pay (SIMC 3.28.1420); or

* You become disabled due to a nonsetrvice-connected injury or itiness and you
are not vested in the retirement system; or

* You left City service and withdrew your accumuiated contributions.
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APPLICATION _
If you are eligible for disability retirement, the Retirement Board may in some cases
grant you a disability retirement without any request or application being made.
Otherwise, an application for your disability retirement may be made by:

* You; or

* Someone authorized to apply for you on your behalf; or

e The Head of your Department; or

« The City Manager; or

* The Retirement Board.
{SIMC 3.28.1220-1230)
After you become disabled, a member of the Retirement Staff will help you (or your
authorized representative) to prepare your application for disability retirement and
answer any questions you have. You have the option of bringing your own doctor's
medical documentation to the meeting or explaining your disability at the meeting.
You are eligible to apply for a disability within one of the following time periods:

* While you are still working; or

» Within four (4) months of your ceasing to work; or

» During the continuance of your disability if it continues after you have stopped
working.

(SIMC 3.28.1240)
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MEDICAL EXAMINATION

After you complete your application, a copy of it will be sent to the City Medical
Director. You will be sent to independent doctors for evaluation of your condition,
and to determine whether your disability is service connected or nonservice
connected.

After this exam, the Medical Director will review your application and your own
doctor's report together with the independent doctors' medical réports. The
Medical Director will then make a report to the Retirement Board in order to assist
them in their decision as to whether or not you are permanently and totally disabled.

if the Board feels it needs additional information to make a decision regarding your

~ disabitity, it may request a review panel of three doctors belonging to the Santa Clara
" County Medical Society to review your case in order to analyze the status of your

condition, The Board has the sole authority to determine whether or not it needs a
review panel to assist it in its decision.

The Retirement Board will make the final decision as to the level of your disability
and whether or not it is work related. If the Board is satisfied that you are completely
incapable of performing your duties due to your disability, they will grant you your
retirement and you will receive your disability retirement atlowance.

{S)MC 3.28.1250 - 1270}

RETIREMENT BOARD HEARINGS

if you are not satisfied with the results of your Retirement Board hearing, you may
request a rehearing of your application within 30 days after written notice of the
Board's determination has been sent to you by mail. The Board will decide whether
or not to hold a rehearing within 60 days of your request for rehearing.

(SIMC 3.28.240) :
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MEDICAL EXAMS DURING DISABILITY RETIREMENT

Once you have received a disability retirement, the Retirement Board may require
you to undergo a medical examination to determine the status of your disability at
any time prior to your reaching age 55. If, based on the results of this exam, the
Retirement Board determines that you have again become capable of performing
the duties of your position, and you are under age 55, you are immediately subject to
reinstatement. Your disability retirement allowance may be terminated if you do not
accept reinstatement.

You may be reinstated into your position or into another position in the same
classification, subject 10 Civil Service rules. After reinstatement, you will again be a
member of this retirement system, and will be credited for your past service as if you
had never been retired.

{S)IMC 3.28.1370-1380)

ALLOWANCE UNTIL REINSTATEMENT _
Once it is determined you are no longer disabled, you will continue to receive your
disability retirement allowance until the City reinstates you, or until:

* You reject an offer of reinstatement into your previous position or a pasition in
the same classification; or :

* You refuse or fail to report to work in your previous position or a position in the
same classification when requested to do so; or

* You become unable to accept reinstatement into, or again become unable to
perform the duties of, your previous position or a position in the same
classification,

{SIMC 3.28.1440)

REFUSAL TO ACCEPT REINSTATEMENT

If you are receiving a disability retirement allowance and are subsequently found to
be capable of performing the duties of your position, you must accept reinstatement
and report for duty. If you fail 10 do so, all of your rights and benefits, and your
survivors' rights and benefits, will be terminated. {S§MC 3.28.1390)
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REFUSAL TO SUBMIT TO MEDICAL EXAM

If you fail or refuse to undergo any medical exam(s) that are required by the
Retirement Board while you are receiving a disability retirement allowance, the
Board may terminate your aflowance. If your allowance is terminated, you will no
longer have any right to restoration to duty, nor will you or any of your survivors be
entitied to any allowances or benefits of this system.

However, if you apply for reinstatement of your disability retirement within one year
of the termination of your allowance, and can prove at that time that you are still
disabled, the Board may reinstate your disability retirement and ailowance as of the
date decided by the Board.

If you die before having your disability retirement and allowance reinstated, your
surviving spouse-or surviving child(ren) may apply to the Retirement Board for survivor
benefits or death benefits. If they can prove that your disability continued until your
death, the Board may grant them survivorship or death benefits to which they would
have been entitled if your disability retirement had not been terminated. They must
apply for these benefits within one year from the date the Board terminated your
disability retirement. No survivorship allowances or death benefits will be granted to
anyone unless application is made within this one-year period.

(SIMC 3.28.1410)

PERMANENTLY DISABLED STATUS AT AGE 55

If you are still incapable of performing the duties of your position when you reach age
55, you will be considered permanently disabled. You witl no longer be subject to
mandatory reinstaternent, and your disability retirement allowance may not be
canceled. (SiMC 3.,28.1400) '

DISABILITY ALLOWANCE VERSUS CONTRIBUTIONS

The amount of your disability allowance paymenis may not be restricted to the
amount of your contributions to the retirement system. However, once you receive
a disability retirement allowance, you are no longer eligible to withdraw your
contributions from the system. (SjMC 3.28.1430)
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REEMPLOYMENT UPON CESSATION OF DISABILITY

If you are age 69 1/2 or less, and if you and the City mutually agree, you may be
reinstated from disability retirement into a position other than the position from
which you were retired. Your disability retirement allowance would be terminated,
5o compensation earnable for this new position will not be reduced by any disability
retirement allowance payments - you would receive the full salary for your new
position. (SJMC 3.28.1449.5)

See the chapter titled "Returning to Work After Retirement” for more information.
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COMPUTATION OF

'DISABILITY RETIREMENT ALLOWANCE

SERVICE-CONNECTED DISABILITY RETIREMENT
Your monthly allowance is calculated using the same formula as for a service
retirement allowance:

Finat Compensation x 2 1/2% x Service Credit =
Service-Connected Disability Retirement Allowance

In any case, your base retirement allowance will be at least forty percent (40%) of
your final compensation, but not more than seventy-five percent (75%) of your final
compensation. ($jMC 3.28.1280)

WORKERS' COMPENSATION OFFSET

if you receive Workers' Compensation payments due to your service-connected
disability, those payments will reduce your monthly disability retirement altowance by
up to the monthly equivalent of the Workers' Compensation benefit. For the
purposes of the following example, assume Workers' Compensation pays $140 per
week,

Workers' Compensation Offset - Monthly
At $140 per week, your monthly payment equals $606.67 per month over one year:

$140 x 52 weeks in ayear = $7,280 per year
$7,280 + 12 months = $606.67 per month

Assuming your disability retirement allowance from this system is $1,000 per month,
your monthly retirement allowance would be paid as follows:

Original Disability Retirement Allowance: $1,000.00
Workers' Compensation offset: ' (606.67)
Disability Retirement Allowance from this system: $393.33
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Your total monthly allowance would be the sum of your Worker's Compensation
payment plus your disability retirement allowance from this system: $606.67 +
393.33 = $1,000.

You would still receive your allowance of $1,000 per month, but it would be paid to
your from two different sources, this system and the Workers' Compensation system.
The offset will continue as long as you receive payments from Workers'
Compensation.

Workers' Compensation Offset - Lump Sum

If you receive a lump sum payment rather than a monthly payment from Workers’
Compensation, this system will divide your lump sum over the number of months it
covers, and make monthly deductions from your disability retirement allowance,

I, for example, after you retire you receive a lump sum payment of $20,000, and you
would have received $140 per week ($606.67 per month) if you had been paid in
periodic payments, then your $20,000 would be divided by $606.67 per month to
determine the number of months for which there would be an offset of your
disability retirement allowance: $20,000 + $606.67 = 33 months.

The $606.67 wil! be deducted from your monthly disability retirement allowance for
the next 33 months. After that, you will receive your full disability retirement
allowance of $1,000 per month with no offset,

However, if you receive a Workers' Compensation lump sum seitlement before you
retire, and if you are able to continue working after you receive it, you will receive
offset credit for all the time you are able to work prior to retirement, Deductions can
only be made from your disability retirement allowance, not from your regular salary.

i you continue to work for a period of time, but subsequently must retire because of

your disability, the deductions will begin with your first disability retirement allowance
payment. In the example above, you received an offset for the full lump sum amount
because you received the lump sum after you retired.

If you continued to work for 20 months after receiving your lump sum, the
deductions would only be made from the first 13 months (33 total minus 20 worked)
of disability retirement allowance payments. No more deductions will be made after
the 33-month period ends. '
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NONSERVICE-CONNECTED DISABILITY RETIREMENT ALLOWANCE
To qualify for nonservice-connected disability retirement, you must be vested in the
retirement system, that is, have five (5) years or more of City service. (3.28.1290)
Your monthly allowance will be calculated using the following formula;

Final Compensation x 2 1/2% x Service Credit — Offset =
Nonservice-Connected Disability Retirement Allowance

Your base retirement allowance before offset will be at least forty percent (40%), but
not more than seventy-five percent (75%), of your final compensation,

Under Age 55 Offset
If you are under 55 years of age, your retirement allowance will be offset by one-haif
(1/2) percent per year for each year under age 55. '

For example, if you were 50 years of age with 10 years of service credit and a final
compensation of $2,500 per month, your retirement allowance would be reduced
by 2.5%: '

One-half (1/2) percent x 5years = 2.5%
40% minimum retirement atlowance minus 2.5% = 37.5% retirement allowance
2.5% x $2,500 = | | $62.50

Your disability retirement aHowance would be reduced by $62.50 per month,

(SIMC 3.28.1300)
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DEDUCTIONS FOR EARNINGS QUTSIDE OF

CITY EMPLOYMENT

Iif you receive a disability retirement prior to reaching age 55, and you subsequently
take another job, your retirement allowance will be offset to the point where your
total income equals the current base salary of the position from which you retired as
follows: '

= If your disability retirement aliowance plus your outside earnings exceed the
current base salary of the position from which you retired, then your allowance
will be reduced to the point where your outside earnings plus your reduced
allowance equal that salary.

* If your outside income itself exceeds the current base salary of the position
from which you retired, then your disability retirement allowance will be
reduced to $1 plus the amount of your deductions for the insurance coverage
and other benefits you have selected.

* iIf you receive any overpayment of your disability retirement allowance that,
when added to your outside earnings for that period totals an amount in
excess of the current base salary of the position from which you retired, then
that excess amount may be deducted from future allowance payments or may
be collected from you.

Once you reach age 55, this offset is no longer applicable, and you may receive your
full disability retirement allowance plus additional outside earnings.

(SIMC 3.28.1330)

EARNINGS REPORTING REQUIREMENT

If you are a disability retiree, you must submit a monthly written statement of your
total income and earnings from employment outside City service during your
disability retirement to the Retirement Board. This statement must be filed within
10 days of the last day of the previous month. In addition, you must also file an annuat
income statement on or before May 1 of each year in a form provided by the Board.
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RETURNING TO WORK
AFTER RETIREMENT

The City offers retirees three different options for
continuing their City careers after retiring: Alternative
Employment, Reempioyment, and Reinstatement.

ALTERNATIVE EMPLOYMENT

The purpose of the Alternative Employment (A.E.) program is to provide disabled City
employees with an opportunity to continue to work for the City in alternative
positions from those for which they are incapacitated. You may participate in this
program if:

* You are a permanently disabled retiree; and
* You are under age 55,

Alternative Employment Pay

The A.E. program offers you the opportunity o earn the same compensation as the
position you were in prior to your disability. Assume the current salary of your position
prior to disability retirement was $3,000 per month, that the disability retirement
allowance you currently receive is $1,400 per month, and that your new position will
pay $2,000 per month. Your pay would be:

A.E. Salary: $2,000
Disability Retirement Subsidy: - 1,000
Monthly Income: $3,000 (Same as before disability)

You continue to accrue service credit and make contributions to the retirement
system from your A.E. salary while in the program.

The retirement system subsidy amount will be recalcutated each time the salary of
your new position or your previous position is adjusted. In no event will the
retirement system subsidy exceed the total retirement allowance, inctuding cost-of-
living increases, to which you are entitled due to your disability retirement.
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Disability During Alternative Employment
If you again become disabled and can no fonger perform the duties of your A.E.
position, you have two options:

* You may resign and keep your original disability retirement allowance.

° You may apply for a new disability retirement. if the Board finds that you are
disabled from your new position, your new allowance will be based on:

o Your total years of service; and

o Your final compensation in your A.E. position at the time you become
disabled in that position; and

> Whether or not the disability is service connected.
This new allowance supersedes your original disability retirement allowance.

(SIMC 3.28.1449.3)

Death Before Retirement from Alternative Employment

If you die after being reemployed under the A.E. program, but before retiring from
A.E., your survivors will be eligible for the benefits they would receive as survivors of
an active City employee.
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Retirement from Alternative Employment
You may resign from your A.E. position at any time and keep your original dlsabahty
retirement aliowance, or you may continue in your A.E. position until:

* You become permanently disabled and can no longer perform the duties of
your A.E. position; or

* You reach age 55 and are eligible for a service retirement. At this point you
have three options:

o You may resign and keep your original disability retirement allowance; or

o You may apply to the Retirement Board for a service retirement, your

retirement allowance being based on your total years of service before
your disability plus your A.E. years and the fmai compensation of your
A.E. position; or

o You may continue to work until you decide to retire, at which time you
may select either of the two-previous options.

(SJMC 3.28.1449.11-12)
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REEMPLOYMENT

if you and the City mutually agree, you may be reemployed and retum to City service
in a non-federated position, that is, a position that is not covered by this retirement
system.

If you are interested in reemployment, you must apply to the Retirement Board in
writing. The City will notify you whether or not there is a position available for you
after you apply.

{SIMC 3.28.1441)

Reemployment Pay - Service Retirees

if you are a service retiree and you are reemptoyed by the City, your retirement
allowance will be suspended as of the date you are reemployed. Once your
reemployment ends, your retirement allowance will be reinstated.

You must pay for your medical and dental insurance premiums during
reemployment. if you do not pay your medical and dental premiums while your
alfowance is suspended, you will not be eligibie to re-enroll in the City's medical and

dental insurance programs when your retirement allowance resumes.

(SiMC 3.28.1180, 3.28.1970. 3.28.2020)
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Reemployment Pay - Disability Retisees

iIf you are a disability retiree under age 55 and you are reemployed by the City in a
non-federated position, you will continue to receive your retirement atlowance,
except that you may not receive compensation in excess of the current base salary
of the position from which you retired.

Therefore, during the time you are reemployed in a position where the pay is less
than you were earning when you retired, you will receive:

* The compensation of your reemployment position; plus
* A disability retirement allowance that, when added to your reemployment
position compensation, does not exceed the current base salary of the

position from which you retired.

For example, assume the monthly salary of your new position is $4000, and your
retirement ailo_wance is $1700. :

New Position Pays: $£4000
Retirement Allowance: 1700
Total: $5700

Assume the current base salary of the position from which you retired is $4800. You
may not receive compensation in excess of this amount,

Total: : : ' $5700
Current Base Salary of Previous Position; - {4800)

Amount in excess of compensation you may receive:  $900

This excess amount will be deducted from your retirement allowance of $1700.

Retirement Allowance: $1700
Amount in excess of compensation you may receive: 900
Retirement Allowance during reemployment: - $800

Your reduced retirement allowance of $800 plus your. reemployment salary of $4000
equals the current monthly base salary of the position from which you retired, $4800.
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Returning to Work After Retirement

If the pay in your new position is equal to or more than the current base pay of your
old position, then you will not receive any retirement allowance or disability
retirement allowance.

Over Age 55

if you are reemployed into a federated position, all of the same rules apply as for a

non-federated reemployment position, except that deductions witl continue to be

made from your disability retirement allowance after you reach age 55 such that you

do not receive an income higher than the current base salary of the position from
which you retired. (SMC 3.28.1443)

Once you reach age 55, deductions will no longer be made from your disability
retirement allowance, and you may receive both your reemployment salary and your
full disability retirement allowance for as long as you continue in your non-federated
reemployment position. (SjMC 3.28.1340)
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Returning to Work After Retirement

REINSTATEMENT

If you are a service retiree, you may apply to the Retirement Board for reinstatement
into the retirement system if you are reemployed by the City. Your retirement '
allowance will be cancelled upon your reinstatement. You will then go through
normal City employment procedures, and you wilf be credited with the years of
service to which you were entitled prior 1o retirement.

If you are a disability retiree, you may also apply to the Retirement Board for
reinstatement into City service in a new position, uniess you are no longer disabled
and could perform the duties of your old position.

if you are found to be capable of performing the duties of the new position based on
medical examination, you may be reinstated into City service, subject to Civil Service
rules. Your disability retirement allowance will be cancelled once you have been
reinstated. You will then go through normal City employment procedures. You will
be credited with the years of service to which you were entitled prior to retirement
and you will begin to accrue service credit toward a service retirement from your
new position.

(SIMC 3.28.1350)

Retirement from Reinstatement

When you retire from your new position, you will receive the service retirement
allowance to which you are entitled based on your combined years of service credit
for the position you held before your retirement, and the position you held after you
were reinstated. (SJMC 3.28.1360 and 3.28.1449.4) :

If you were to become disabled after reinstatement, you would then be entitled to
the disability retirement benefits provided to any other retirement system member,
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Medical & Dental Benefits

MEDICAL AND DENTAL BENEFITS

MEDICAL BENEFIT QUALIFICATIONS
You may be entitled to medical insurance coverage
after retirement if you meet the following qualifications:

* You are enrolled in one of the City's medical insurance
plans when you retire or you are a deferred vested
member with 15 or more years of service; and

* You apply to continue medical insurance coverage at the time of your
retirement; and

* You agree to pay any applicable premiums- for this coverage; and

* Your retirement allowance is enough to cover the premium costs, so that the
premiums can be deducted from your retirement allowance check.

You may also continue medical insurance coverage for your spouse and other
dependents if they were covered by the plan at the time of your retirement.

(SIMC 3.28.1970)
The retirement system may pay a portion of your premiums if:
* You have 15 years of service credit when you retire; or

* You are receiving a retirement allowance that is 37 1/2 % or more of your final
compensation; or

* You would be receiving a retirement allowance that is 37 1/2 % or more of
your final compensation if your workers' compensation offset did not apply.
(See the chapter titled "Computation of Disability Retirement Allowance” for

information on Workers' Compensation offset.)

(SIMC 3.28.1950)
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MEDICAL BENEFITS FOR YOUR SURVIVORS
Your surviving spouse or childi{ren) may be eligible for medical insurance coverage if
you died before retiring, or were retired for service or disability, and they:

* Receive a survivorship alowance because of your death during your
employment or during your retirement; and

* Were enrolled in one of the City's medical insurance plans al the time of your
death: and

» Apply to continue medical insurance coverage at the time of your death; and
* Agree to pay any applicable premiums for this coverage; and

* Receive a survivorship allowance that is enough to cover the premium costs, so
that the premiums can be deducted from the allowance.

In addition, your surviving spouse or child(ren) may be eligible for Retirement System
contributions toward their premiums under the conditions listed below:

* You had 15 years of service credit; or

* You were receiving a retirement allowance that was 37 1/2 % or more of your
final compensation; or

* You would have been receiving a retirement allowance that was 37 1/2 % or
more of your final compensation if your workers' compensation offset did not
apply. (See the chapter titled "Computation of Your Retirement Allowance"
for information on Workers' Compensation offset.}

(SIMC 3.28.1960)
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PREMIUMS FOR MEDICAL INSURANCE COVERAGE

For retirees who are eligible for Retirement System contributions toward their
premiums, the Retirement System pays the portion of the premium equal to the
highest premium paid by the City for any active federated employee. Members or
survivors pay the difference between the premium for the plan they select and the
portion of the premium paid by the City. Premium payments are deducted from your
(or your survivor's) retirement allowance. (SJMC 3.28.1980)
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QUALIFICATIONS FOR DENTAL BENEF|TS _

After retirement, you may continue your dental insurance coverage if you were
enrolled in one of the City's dental insurance plans at the time you retired, you retire
directly from active service, and: '

* You have 5 years of service credit when you retire; or

* You are receiving a retirement atlowance that is 37 1/2 % or more of your final
compensation, or would be receiving a retirement allowance that is 37 1/2 %
of your final compensation if your Workers' Compensation offset did not apply.

(SIMC 3.28.2000, 2010, 2020)

DENTAL BENEFITS FOR YOUR SURVIVORS

if your survivors were enrolled in one of the City's dental insurance plans at the time
of your death, and they receive a survivorship allowance due to your death, they may
be eligible to coninue dental insurance coverage if you died while actively
employed or after being retired directly from active service; and

o You had five years of service credit; or

* You were receiving, would have been eligible for, or would have been
receiving if your Workers' Compensation offset did not apply, a retirement
allowance that was 37 1/2 % ar more of your final compensation.

(SIMC 3.28.2010)

PREMIUMS FOR DENTAL INSURANCE COVERAGE
Your dental insurance premium costs, or your survivors' costs, are paid from the
retirement fund. (SIMC 3.28.2030)

46 : 9/90



Cost-of-Living Adjustments to Your Allowance

COST-OF-LIVING ADJUSTMENTS

As of each April 1, your retirement allowance and/or your survivors® survivorship
allowances will be adjusted to reflect changes in the Consumer Price Index (CPI). The
resulting adjustment will remain in effect until March 31 of the following year.

No matter what the “official” cost-of-tiving change is, no alowances will be increased
more than three percent over, or decreased more than three percent below, the
allowance paid during the previous year (April T to March-31),

BASIS FOR ADJUSTMENTS

During the three months prior to each April 1, the Retirement Board wiil determine
the cost-of-living increase or decrease for the previous calendar year. To determine
the amount of this adjustment, the Board will use the most current December-to-
December change in the Consumer Price Index (CP) for All Urban Consumers in the
San Francisco-Oakland Metropolitan Area, published by the U.S. Department of
Labor's Bureau of Labor Statistics.

This cost-of-living increase or decrease {subject to the three percent limitation) above
or below the previous year's CPl, will be applied to all eligible retirement allowance
payments for the period beginning on April 1 and continuing through the following
March 31. '

If the CPi increase exceeds three percent, the percentage excess will be
accumulated in an individual reserve "bank® from year to year. The accumulated
bank may be used to augment your cost-of-living adjustments in succeeding years
when the CPI increase is less than three percent, or when the City Council approves
special cost-of-living adjustments. However, no retirement allowance will be
increased because of these accumulated increases unless they occurred:

= During or after the calendar year within which you retired from City service, if
you retired within the first three months of the calendar year; or

* During or after the calendar year following the calendar year within which you
retired from City service, if you retired within the last nine months of a
“calendar year. In no event, however, will these accumulated increases or

decreases include adjustments made prior to the 1969 calendar year.

{$}MC 3.44.040)

9/90 47



Cost-of-Living Adjustments to Your Allowance

LIMITATIONS ON DECREASES IN ALLOWANCE

No cost-of-living decrease will reduce your retirement or survivorship aliowance
below the amount to which you or your survivors were originally entitled.
{5IMC 3.44.080)

COST-OF-LIVING ADJUSTMENT ELIGIBILITY
To receive an allowance increase or decrease on April 1, you must:

* Have been retired for one full year with at least five years of service or a service-

connected disability; or
* Be the survivor of an active employee for one full year; or

+ Be the survivor of an eligible retiree whose retirement date was at least one
year prior to April 1.

If you retire partway through the year (between April 1 and March 31), your
retirement allowance cost-of-living adjustment will begin on the first day of the
month following the ane-year anniversary of your retirement. The adjustment will be
prorated for the number of months remaining until the following April.

The example on the next page itlustrates the events resulting in a cost-of-living
adjustment to your allowance:
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Cost-of-Living Adjustments to Your Allowance

. You retire on June 10, 1989. For the purposes of this example, assume your

retirement allowance is $1,000 per month.

. Assume the cost-of-living increase from December 1988 to December 1989

is three percent.

. Because you retired after March 31, 1989, you are eligible for a partial year of

cost-of-living adjustment benefits for the period July 1990 through March
1991 (9/12, or .75 of the year).

. From }june 10, 1989 - June 1990, your retirement alowance will remain

$1,000 per month,

. Starting in July 1990, the first month following one year of retirement, you will

receive your cost-of-living increase in addition to your alowance:

3% x .75 = 2.25%
$1,000 x 2.25% (cost-of-living increase) = $22.50

Your retirement allowance is $1,000 + $22.50 = $1,022.50

. Assume the cost-of-living increase from December 1989 to December 1990

is four percent.

- As of April 1, 1991, you will receive the full three percent increase and one

percent will be added to your bank:

1,022.50 x 0.03 = 30.68
1,022.50 + 30.68 = 1.053.18

Your allowance will then be $1053.18 per month,

From then on, you are eligible for the full amount of cost-of-living increases (or
decreases) that take effect-each April 1. These increases {or decreases) are based on
your original retirement allowance plus whatever cost-of-living adjustments have
been made in prior years. In this example, your future cost-of-living adjustments

9,{’9{)

would be made 1o your new retirement allowance of $1,053.18 per month,
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Cost-of-Living Adjustments 10 Your Allowance

ACCUMULATED COST-OF-LIVING ADJUSTMENTS

Changes in the actual cost of living may not always fall within the three percent
increase and decrease range used by the Federated Retirement System. For this
reason, the members are allowed to "bank” or accumuiate any cost-of-living
percentage increases above the maximum three percent paid by the system.

This banked amount will be paid out to you in the form of a larger cost-of-living
increase during years when the actual cost-of-living index increases by less than three
. percent.

For example, if the cost-of-living index rose four percent in one year, you would
receive the system's maximum three percent increase, and you would hold the
remaining one percent in your bank,

Index System You Bank
Increase Pays Bank Balance
Year | 4% 3% 1% 1%
Year 2 5% 3% 2% 3%
Year 3 1/2% 3% {2 1/2%) 1_/2%
Year 4 2% 2 1/2% 0% 0%

In no case, however, will members have a negative balance in their banks. Cost-of-
living adjustment bank balances will never fall below zero.

After you die, your eligible survivors, if any, will continue to receive cost-of-living .
increases each subsequent April. (SJMC 3.44.020-030)

For assistance in calculating the potential cost-of-living adjustments in your
retirement or survivorship allowance, see the Retirement Staff,
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Survivorship & Beneficiaries

SURVIVORSHIP AND BENEFICIARIES

SPOUSAL BENEFITS _
Your surviving spouse is defined as the person to whom you are married both at the
time of your retirement and at the time of your death.

Death Before Retirement (Active Or Deferred Vested)

If you die before your retirement, your surviving spouse or eligible child(ren) are
entitled to the survivorship benefits described in this section if you meet either one of
the following two (2} conditions at the time of your death:

* You are vested in the retirement system, meaning you have five {5} years of City
service; or

* Your death is service connected.
(S1IMC 3.28.1470)

Your spouse will receive the retirement allowance for which you were eligible had
you retired the day you died, except that he/she will receive at least 40% of your final
compensation, no matter what your retirement allowance would have been. Your
spouse will receive your retirement allowance until he/she dies or remarries, except
that, if you have 20 or more years of service and you are age 55 or older at the time
of your death, your spouse will receive your retirement allowance for the rest of
his/her life.

In no case will your spouse receive an allowance greater than 75% of your final
compensation.

Death After Retirement

If you die after you have retired, your spouse will be paid a monthly allowance equal
1o 50% of the monthly retirement allowance you were receiving at the time of your
death. This alowance wiil continue for the rest of your spouse’s life, and will be
adjusted for cost-of-living increases or decreases.
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SURVIVING CHILD(REN)'S BENEFITS (IF YOU HAVE NO SPOUSE)
Surviving children are defined as your natural or tegally adopted unmarried children
who have not yet reached their 18th binthday, or their 22nd binthday if they are full-
time students. : :

No benefits are paid to your surviving children if you have a surviving spouse. If you
do not have a surviving spouse, your surviving children may each receive up 10 25% of
what the spousal allowance would have been. The maximum allowance paid to
surviving children is 75% of the spousal allowance, as described below:

« if you have one child, he/she would receive 25% of the spousal allowance.
* Two children would receive 50% of the spousal allowance (25% each).

* If you have three or more children, 75% of the spousal allowance would be
divided equally among them.

(SIMC 3.28.1450 - 1480, 3.28.1550-1590)

If your child is born after your death, he/she is eligible for a surviving child's allowance
if he/she was conceived prior to your death. The allowance starts after he/she is born.
Benefit payments to any other children wilt be readjusted after this child is born,
(SIMC 3.28.1530, 3.28.1630)

If your surviving spouse dies after your death, your surviving children will be paid a
percentage of the spousal allowance as described above. (SJMC 3.28.1600)
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Payment of Surviving Child's or Children’s Allowance (If No Spouse)

Your child(ren)'s survivorship allowance will be paid to the custodian parent. The
Retirement Board may, however, pay the allowancels) to any other person, or
directly to the child(ren), if it feels this is in the best interest of the child(ren).

As an alternative, you may file a Trust DeslignatiOn form with the Retirement Board
requesting that your child(ren)'s survivorship allowance is to be paid through any of
the following:

* A named custodian for your child(ren) under the California Uniform Transfers
to Minors Act; or

* A trustee of a Testamentary Trust; or
* A trustee of a Living Trust (Inter Vivos Trust).

If you want your child(ren)'s survivorship allowance to be distributed through one of
these vehicles, you must legally name the custodian or establish the trust using one of
these three vehicles, and you must put the information on an official trust designation
form and file it with the Retirement Board naming the custodian or explaining that
the trust exists. Such a trust must be legally approved by the courts prior to any
payments being made.

The Board must be satisfied that payments to the persons you designate are in the
best interest of your child(ren). Otherwise, they may change the way the allowance is

to be paid.

(SIMC 3.28.1520-1525, 3.28.1610)
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Surviving Children Enrolled in School (If No Spouse)

Your unmarried child{ren) may qualify for a surviving chiid's school allowance. To
qualify for this benefit, your child{ren) must meet all of the foilowing qualifications at
the time of your death:

* Be entitled to a "Surviving Child Aliowance" as described previously in this
chapter.

Be 18 t0 21 years of age.

Be unmarried.

Be a "dependent,” that is, he/she must be your natural or legally adopted child;
and

o He/she must have been living with you at the time of your death; or

o' You must have been contributing to your his/her support at the time of
your death.

Be enrolled in an accredited technical, trade or vocational schoal, a junior
college, college ar university. If the school is not accredited, its credits must be
accepted, on transfer, by at least three (3) accredited institutions.

Be a full-time student, that is, carrying a class joad of 12 or more units at an
accredited school, or carrying a class load that is considered full time by that
school.

Your child is entitled to this aliowance until he or she dies, marries, reaches histher
22nd birthday, or is no longer a full-time student, whichever occurs first. He/she must
submit a monthly school attendance status report to the Retirement Board. The
amount of allowance he/she would receive is the same as if he/she were a *Surviving
Child" as described previously in this chapter,

{SIMC 3.28.1750-1800)
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OTHER BENEFICIARIES

If you have no surviving spouse or eligible children, you may designate a beneficiary to
receive your death benefit by filing a beneficiary form with the Retirement Board.
You may change your beneficiary at any time by filing a written notice of the change
with the Retirement Board. If you have not named a beneficiary, the death benefit
will be paid to your estate. This benefit consists of the following:

* Your contributions to the system plus their accumulated interest; and

« One-twelfth of your annual earned or earnable (whichever is greater)
compensation during the twelve months immediately preceding your death
times the number of full years of service credit 1o which you were entitled at
the time of your death, up to a maximum of six (6) years. This amount may not
exceed one-half of your compensation eamed or compensation earnable in
that twelve-month period.

(SIMC 3.28.1500)

This death benefit is a lump sum payment, but it may be paid to your beneficiary in
instaliments if:

* You file to have the death benefit paid out in monthly instaliments, in which
case regular interest will be credited on the unpaid balance of the benefits
payable; or -

* Your beneficiary chooses to receive the death benefit in installments. In this
case, he/she must request instaliment payments in writing before receiving
payment of any death benefit,

If the death benefit is paid in installments, the payments will total an amount equal
to the actuarial value of a lump sum. The first instaliment will be paid on the first day
of the month after the entire death benefit would be payable. Payments will
continue to be made monthly after that until the lump sum's actuarial value has
been paid.

(S)IMC 3.28.1510)
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OPTIONAL SETTLEMENTS
If you have no spouse or children, you have the option of reducing your own
retirement allowance in order to provide an allowance to a beneficiary after your
death. Your request must be fited in writing with the Board by the thirtieth day after
your date of retirement. (SIMC 3.28.1660) '

Once you elect to reduce your own retirement allowance for this purpose, you
cannot have your base allowance increased or changed back to its original amount.

Your options include:

s A reduced retirement allowance paid to yourself until your death, and then
have the same reduced allowance you chose paid to your beneficiary for the
rest of histher life. (SJMC 3.28.1670)

« A reduced retirement aliowance paid to yourself unti! your death, and then
have one-half of the reduced allowance you chose paid to your beneficiary for
the rest of histher life. (SIMC 3.28.1680)

« A reduced retirement allowance paid to yourself until your death, and then
have a percentage, which you specify, of your retirement allowance paid to
your beneficiary for the rest of his/her life. The actuarial equivalent of the
benefits payable under this option may not exceed the actuarial equivalent of
the benefits payable to your beneficiary if you had selected the first option.
(SIMC 3,28.1690)

Beneficiaries of Optional Settlements

If you have a surviving spouse or surviving child(ren) at the time of your death, any
optional settlements you have requested will be void, because these surviving
members of your family will receive your benefits. A surviving childiren) bom after
your death would also take precedence over any designated beneficiary.

(SIMC 3.28.1700)

Any beneficiary you designate to receive an optional settlement benefit must be a
natural person; that is, your beneficiary must be a real person, not a corporation,
partnership, estate, animal or other entity. Your beneficiary must satisfy the Board
that he/she is indeed your designated beneficiary and is entitled to receive the
benefit(s) in question. (§)MC 3.28.1 710) :
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SPECIAL DEATH BENEFIT

In addition to the benefits outlined above, if your death occurs after you have retired,
$500 will be paid to the beneficiary you have designated, or to your estate if no
beneficiary is designated. (SJMC 3.28.1620)

BENEFIT FOR SURVIVORS OF MEMBERS NOT VESTED
If you were not vested at the time of your death or your death was not service
connected, your survivor or beneficiary will receive:

* Your contributions to the system plus their accumulated interest; and

* One-twelfth of your annual earned or earable (whichever is greater)
compensation during the twelve months immediately preceding your death
times the number of full years of service credit to which you were entitled at
the time of your death, up to a maximum of six (6) years. This amount may not
exceed one-half of your compensation earned or compensation earnable in
that twelve-month period.
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IRS Limits

IRS LIMITS

In 1975, the U.S. Congress instituted limitations on
the pension plan allowances and benefits that
employers can pay to their employees. These
limitations may reduce the allowance and benefits
that you would otherwise receive from the City after
you retire,

Those retirement systems that are not in compliance with Section 415 are subject to
severe financial penalties, including the loss of tax-exempt status for the retirement
system trust fund and immediate annual taxability of each employee's accrued
retirement benefits.

in bringing this retirement system into compliance with Section 415, the City was
allowed to protect the benefits of all those who were members of this retirement
system prior to January 1, 1990, if it agreed to implement.Section 415 limitations for
those who became members on or after January 1, 1990.

Therefore, If you became a member of this retirement system on or after January 1,

1990, your benefits are subject to ali the limitations of Section 415 of the Internal
Revenue Code {{R(),

Benefit enhancements granted after October 14, 1987 are also subject to 415
limitations. Therefore, if you were a member of this system before January 1, 1990,
your potential allowance will be calculated three different ways:

1. The maximum aliowed by IRS 415 for your age at retirement;

2. Your benefit under the schedule in effect as of the day you retire;

3. Your benefit under the schedule in effect on October 14, 1987 {Fina!
Compensation x 2 1/2% x Service Credit).

You will receive at least benefit #3. if they are higher, you will receive the lesser of
benefit #1 or #2. -
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DESCRIPTION OF IRC SECTION 415 LIMITS
If you were hired on or after january 1, 1990, your retirement allowance will be the
lower of the following:

» The dollar limit set by Section 415; or

° 100% of your retirement allowance, as calculated using the retirement
allowance formula in effect at the time of your retirement.

The maximum benefit payable is adjusted annually based on cost-of-living changes.
This limit is reduced if you retire before:

* Age 65 for members born in 1937 or earlier;
* Age 66 for members born from 1938 through 1954;
* Age 67 for members born in 1955 or later.
ADDITIONAL LIMITATIONS
The list below summarizes additional adjustments put into effect by Section 415:
e Certain post-retirement death benefits may be reduced.

* Benefits paid after fewer than ten years of membership in the retirement
system will be limited for service retirees and disability retirees.
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System Management

SYSTEM MANAGEMENT

BOARD OF ADMINISTRATION

This retirement system is managed by the Board of Administration for the Federated
City Employees Retirement System (referred to in this handbook as the Retirement
Board or the Board). The Retirement Board consists of two City employees, one City

Council member, one Civil Service Commission member, and one officer of a bank,
insurance company, building and loan company or trust company in the community.

The Retirement Board has exclusive control of the administration and investment of
the retirement fund, subject to the provisions of the San Jose Municipal Code and

the Charter of the City of San Jose. it may make and enforce rules and regulations for
the administration, management, and control of the retirement system and its funds.

No member of the Retirement Board may:

* Have any interest in any investment the Board makes, or in the gain or proflt
resulting from those investments; or

* Borrow funds from the system, or use the system's funds for anything other than
making current and necessary payments authorized by the Board; or

- * Become an indorser, surety, or obligor on investments made by the Board.

(SJMC 3.2B.130)

The Retirement Board may retain professional investment advisors as needed to assist
them in setting investment policies for the retirement fund. (SJMC 3.28.370)

The Retirement Board must keep all necessary records for the system, including:

* Your contributions;

= The members' total contributions:

*» The City's accumulated contributions;

* All the money in the system;

* The investment and distribution of the money in the system.

(SMC 3.28.120)
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ACTUARIAL INVESTIGATIONS

The Retirement Board must keep data for actuariai evaluations of this system. These
are statistical calculations analyzing the soundness of this system. An actuarial
investigation of this system must be conducted at Jeast once every five (5) years. This
investigation will result in a report that includes:

» The mortality, service, and compensation experience of members and
survivors receiving benefits; and

« An actuarial evaluation of the system's assets and liabilities; and

s A financial staternent showing the actuarial valuation of the system's assets and
liabilities; and

« Any other information relevant to the system.

(SIMC 3.28.170)

CREDITING OF INTEREST

Periodically the Retirement Board will also determine the rate of interest being
credited to your contributions to the retirement fund (SJMC 3.28.160). The Board
will credit ail contributions in the retirement fund, both your contributions and the
City's contributions, with interest at the current regular interest rate compounded
each June 30 and December 31. (S}MC 3.28.220)
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RETIREMENT BOARD'S ANNUAL REPORT

The Retirement Board must submit an annual fiscal report of this system's funds for
the preceding year to the City Council within 90 days after the end of the fiscal year,
or 30 days after receipt of an audited annual fiscal report from a certified public
accounting firm. The report must:

* Contain a statement of the Board's work for that period;
 Show all receipts and disbursements;

= Show the names of all persons receiving benefits from the retirement system,
the nature of their benefits, and the amounts paid to each;

s Show the balance remaining in the retirement fund after the payments of
benefits.

The report may also contain recommendations for or against changes in the
fetirement system,

(SIMC 3.28.260)
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CONTRIBUTIONS

Both you and the City make contributions to the retirement system. The contri-

. bution rates are the percentages of your salary that you and the City each pay

into the retirement system. Your contributions are made throngh payroll deduc-
tions. The Retirement Board sets, and from time to time, changes the contribution
rates necessary to make the retirement system actuaria]ly'souild. This ensures
that the retirement system will have sufficient funds to provide your retirement
benefits. The Board’s determination is based on actuarial studies of the retirement
fund’s projected benefit costs and expected fund eamings. Contribution rates may
be changed after periodic actuarial rewews, which are currently performe,d every
two years.

The contribution ratio is the ratio between the portion of total contributions the
City pays and the portion of contributions you pay. The contribution ratio for the
normal costs of the plan is eight to three: for every $8.00 paid by the City, you
pay $3.00. Other coniributions, such as contributions attributable to cost-of- Hving
adjustments, prior service, and health insurance, have their own contribution.
ratios. -

[SIMC 3 28 700- ?20 & 3.28.860]

RECORD OF CONTR!BUT!ONS

Although ail contributions to the retirement 'system are kept together in the retire- -
ment fund, a record is kept of your contributions, and your contributions are
credited to your individual “account.” Your “accumuiated contributions”
represent the total of all your contributions to the retlrement system.

[SIMC 3.28.770]

You will receive an annual notice documenting your retirement service credit,

your contrihutions to the plan, and interest earned on your contrbutions.

Chapter 4: Corfributions

4
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SOCIAL SECURITY

City employees do not contribute to the Social Security systera and do not receive

Social Security credit for their City service. You may still be eligible for-Social
Security benefits if you were previously employed by some other institution or
company that did contribute to Social Security. However, if you receive a
governraent pension such as one from the City of San Jos€, your Social Security
benefit may be reduced. Contact your local Social Security office to find out
whether or not you are eligible for benefits.

MEDICARE

The Medicare portion df Social Security (FICA) tax is withheld from payroll
~ checks of employees hired after March 31, 1986. Please call your local Social
" Security office if you have any guestions concerning Medicare benefits,

TAX TREATMENT OF CONTRIBUTIONS

Starting in April 1987, your contributions to the retirement system are paid with
pre-tax dollars, reducing your taxable income. Prior to April 1987, your contribu-
tions were paid into the system with after-tax dollars. Because they were made
with afier-tax dollars, coniributions made to the retirement system before Apﬁl 1987
will not be subject to additional taxation when they are withdrawn. If you receive
a retirement allowance, the after-tax contributions you made prior to April 1987

are prorated over your life expectancy as a tax-free portion of your pension.

[SIMC 3.28.765] :

CONTRIBUTIONS DURING MILITARY SERVICE

If you take a leave of absence without pay in order to serve in the military during
a time of war or national eraergency, or if you are drafted in peacetime, the City
will make its contributions, plus the contributions you would have been making if
you were not on leave, into the retirement system on your behalf when you return
to City service. The contributions made by the City will be for the time period
that you are on leave. You must return to City exaployment within six (6) months
of the end of your military service to receive this benefit. '

% _ ' - Chapter 4: Contributions

Federated Gty Fmployees’ Retiremestt System Handbook
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If you are absent on military service, you may request a retumm of your contribu-
tions. However, this would terminate your membership in the retirement system,
and neither you nor your spouse or children would have any rights under the -
retirement system.

. [SIMC 3.28.630}

CONTRIBUTIONS DURING ABSENCE DUE TO
SERVICE-CONNECTED INJURY

If you are absent from City service due to an injury or illness that is determined 10
have arisen out of and in the course of your employment, and you are not receiv-
ing pay during your absence, you have the option of contributing the same amount
of contributions that you would have contributed if you were working during that
period. You will then be given retirement service credit for that time. If you do
not make the retirement contributions during an absence, that time will still count
towards meeting any minimum service requirements for benefits. That time,
however, will not count towards the calculation of your benefits. This benefit
does not apply to part-time employees. [SIMC 3.28.640]

TRANSFER OF CONTRIBUTIONS TO THE POLICE &
FIRE DEPARTMENT RETIREMENT PLAN

If you terminate your position that qualiﬁes you for membership in this retirement
system and immediately take a position that qualifies you for membership in the
Police & Fire Department Retirement Plan, you may elect to transfer your service
credit from this retirement system to the Police & Fire Department Retirement
Plan. You must elect this option within 90 days of becoming a member of the
Police & Fire Pla.u :

I you elect fhis option, you must pay into the Police & Fire Plan an amount of
money equal to what your Police & Fire account would have been had you been a
member of the Police & Fire Plan during all of your service in the Federated
System. You may transfer your accumulated contributions from this system to the
Police & Fire Plan to make this payment. Contact the Retirement Department for
more information.

[SIMC 3.36.610(D}]

Cha;‘ner 4: Contributions ' ' o : %
federated City Employees’ Retirement System Handbook : T 11



WITHDRAWAL OF CONTRIBUTIONS

You may not withdraw your contributions from the retirement system unless your
membership in the system is terminated. Termination of your membership may

be as a result of voluntary resignation, termination, or death.

12

Chapter 4: Contribttions
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BENEFIT ELIGIBILITY REQUIREMENTS

You become eligible to apply for benefits according to the following schedule:

Benefit

Minimum  Minimum
Age Service

Service Retirement

. (Please refer to Chapter 7.}

Service Retirement

. (Please refer to Chapter 7.} |

- If you separate from City service,
;. you may leave your contributions on

deposit and apply for.a retirement

- allowance at age 55.
. (Please referto C_hapter 6.)

. If you separate from City service and
: meet qualifications for reciprocity,

. you can leave your contributions on

~ deposit and apply for a retirement

allowance when eligible.
(Please refer to Chapter 14.}

Service-connected Disability

. (Please refer 1o Chapter 8.)

. Nonservice-connected Disability
(Please refer to Chapter 8.)

None 30 years

55 5 years

5 years

Chapter 5: Benefit Eligibility Requlrements
Federated Clty Employees’ Retirement System Handbook
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COST-OF-LIVING ADJUSTMENTS

After receiving a retirement or survivorship allowance for one year, you are

- eligible for cost-of-living adjustments. On April 1 of every year, your retirement

allowance or your survivorship allowance will be adjusted to reflect changes in
the Consumer Price Index (CPI). The resulting adjustment will remain in effect
until March 31 of the following year.

No matter what the “official” cost-of-]jvihg change is, no allowance will be
increased more than 3 percent over, or decreased more than 3 percent below, the
allowance paid dun'ng the previous year (April 1 to March 31).

Cost-Of-Living Adjustment Eligibility
To receive an allowance increase or decrease on Apnl 1 you must:

» Have been receiving a retirement allowance for at least one full year; or
= Have been the survivor of an active employee for at least one full year; or

« Have been the survivor of an eligible retiree who died at least one full year
earlier. :

If you retire part way through the year (between April 1 and March 31), your
first retirement allowance cost-of-living adjustment will begin on the first day of
the month following the one year anniversary of your retirement. The adjustment
will be prorated for the number of months remaining until the following Aprl.
Adjustments occur on April 1. (See the example on page 65.)

If you die part way through the year (between April 1 and March 31), the cost-
of-living adjustment in your survivors’ allowance(s) will begin on the first day of
the month following the one year anniversary of your death. The adjustment will
be prorated for the number of months remaining until the following April. Adjust-
ments occur on April 1. (See the example on page 65.)

\ 4

63
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Determination of Cost-of-Living Adjustment
 Before each April 1, the Retirement Board will determine the cost-of-living
increase or decrease for the previous calendar year. To determine the amount of -
this adjustment, the Board will use the most current December-to-December
change in the Consumer Price Index (CPT) for All Urtban Consumers in the San
Francisco-Oakland Metropolitan Area, published by the U.S. Department of
‘Labor’s Bureau of Labor Statistics.

This cost-of-living increase or decrease (subject to the 3 percent limitation) above

or below the previous year’s CPI, will be applied to all eligible retirement allow="—~_
ance payments for the period beginning on Apnl 1 and will conunuc through the
following March 3 1. ' :

If the CPl increase exceeds 3 percent, the excess percentage will be accumulated
from year to year in your “carry-over” account. (Only percentage points are
tracked in the “carry-over” account, not actual money.) In years when the CPI
increase is less than 3 percent, the Retirement Department will use your *carty-
over’ percentage pomts if any, to raise your cost-of- hvmg adjustment up to 3
percent.

[SIMC 3.44. 040}

Limltations on Decreases in Allowance

No cost-of-living decrease will reduce your retirement or sumvorshlp allowance
below the amount to which you or your survivors were originally entitled.
[STMC 3.44.680]

- . Chapter 13: Cost-of-Living Adjustments
: Federated Gty Employees’ Retirement System Handbook
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Example of Cost-of-Living Calculation

1. You retire on June 10, 1995. For the purposes of this example, assume
your retirement allowance is $3,000 per month.

Assume the CPI for December 1994 shows a 3.5% cost-of-living increase
and that the CPI for Pecember 1995 shows a 5.5% cost-of-living increase.
The difference between Pecember 1995 and December 1994 is 2%.

From June 10, 1995 - June 30, 1996, your retirement allowance will
remain $3,000 per month.

Starting in July 1996, the first month following one year of refirement, you
- will receive your first cost-of-living adjustment in addition to your
allowance. '

Because you retired after March 31, 1995, you are eligible for a partial
year of cost-of-living adjustment benefits for the petiod July 1996 through
March 1997 (9712, or 75% of the year).

2% x .15=1.5%
$3,000 x 1.5% (cost-of-living increase) = $45.00
Your retirement altowance will become $3,000 + $45.00 = $3,045.00

Assume the cost-of-living increase from December 1995 10 December
1996 is 4%.

As of April 1, 1997, you will receive the full 3% increase and 1% will be
added to your “carry-over” account. '

$3,045.00 x 3% =$91.35
$3,045.00 + $91.35 = $3,136.35
Your allowance will then be $3,136.35 per month.

From then on, you are eligible for the full amount of cost-of-living
increases (or decreases) that take effect each April 1. These increases |
{or decreases) are based on your original retirement allowance plus
whatever cost-of ~livin_g adjustments bave been made in prior years. In
this example, your next cost-of-living adjustment would be made to
your new retirement allowance of $3,136.35 per month.

Chapter 13: Costof-Living Adjustments
Federated Gty Employees’ Retirement System Handbook
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“Carry-0ver” Accounts
Changes in the Consumer Price Index may be greater than the 3 percent increase
and decrease allowed by the Federated City Employees’ Retirement System. For _
this reason, members are allowed to accumulate any cost-of-living percentage % :
increases above the maximum 3 percent paid by the system. No actual money is 10
kept in the “carry-over” account. It is only a method to track excess percentage

_ points. '

The percentage points in your “carry-over” account; if any, will be used to make
your cost-of-living increase 3 percent in years when the actual cost-of-Hving '
~ index increases by less than 3 percent. '

- For example, if the cost-of-living index rose 4 percent in one year, you would
receive the system’s maximum 3 percent increase, and 1 percent would be added
to your “carry-over” account.

'f"(iarrj-qy
" AccountBa

Year3 L W% 3% . Q%)

Yeats 2% C212% 0%

In no case will members have a negative balance in their “carry-over” account.
You cannot draw a larger percent than is available in your “carry-over” account.
(See example in Year 4.) This process is done automatically by the Retirement
Department. There is no need to request deductions from your “carry-over” -
account. : -

E | | Chapter 13: Cost-ofLiving Adjustments
6 ' Federated City Employees’ Relirement System Handbook
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CONTRIBUTIONS |

Both you and the City make contributions to the retirement system. The contri-
bution rates are the percentages of your salary that you and the City each pay
into the retirement system. Your contributions are made through payroll deduc-
tions. The Retirement Board sets, and from time to time, changes the contribution
rates necessary to make the retirement system actuarially sound, This ensurcs
that the retirement system will have sufficient funds to provide your retirement
benefits. The Board’s determination is based on actuarial studies of the retirement
fund’s projected benefit costs and expected fund earnings. Contribution rates may
be changed after periodic actuarial reviews, which are currently performed every
two years.

The contribution ratio is the ratio between the portion of total contributions the
City pays and the portion of contributions you pay. The contribution ratio for the
normal costs of the plan is eight to three: for every $8.00 paid by the City, you
pay $3.00. Other contributions, such as contributions attributable to cost-of-living
adjustments, prior service, and health insurance, have their own contribution
ratos. ' '

[SIMC 3.28.700-720 & 3.28.860 ]

RECORD OF CONTRIBUTIONS

Although all contributions to the retirement system are kept together in the retire-
ment fund, a record is kept of your contributions, and your contributions are
credited to your individual “account.” Your “accumulated contributions”
represent the total of all your contributions to the retirement system.

[SIMC 3.28.770]

You will receive an annual notice documenting your retirement service credit,
your contributions to the plan, and interest earned on your contributions.

Chapter 4: Contributions

Federated City Empioyees’ Retirement System Handbook
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- SOCIAL SECURITY

City employees do not contribute to the Social Security system and do not receive
Social Security credit for their City service: You may still be eligible for Social
Security benefits if you were previously e,mployed by some other institution or
company that did contribute to Social Security. However, if you receive a gov-
ernment pension such as one from the City of San José, your Social Security
benefit may be reduced. . Contact your local Social Security office to find out
whéther or not you are eligible for benefits.

MEDICARE

The Medicare portion of Social Security (FICA) tax is withheld from payroll
checks of employees hired after March 31, 1986. Please call your local Social
Security office if you have any questions conceming Medicare benefits.

TAX TREATMENT OF CONTRIBUTIONS

Starting in April 1987, your contributions to the retirement system are paid with
pre-tax dollars, reducing your taxable income. Prior to April 1987, your contribu-
tions were paid into the system with after-tax dollars. Because they were made
with after-tax doHars, contributions made to the retirement system before Apni 1987
will not be subject to additional taxation when they are withdrawn. If you receive
aretirement allowance, the after-tax contributions you made prior to April 1987
are prorated as a tax-free portion of your pension. '

[STMC 3.28.765] ’

CONTRIBUTIONS DURING MILITARY SERVICE

If you take a leave of absence without pay in order to serve in the military during
a time of war or national emergency, or if you are drafted in peacetime, the City
will make its contributions, plus the contributions you would have been making if
you were not on leave, into the retirement system on your behalf when you return
to City service. The contributions made by the City will be for the time period
that you are on leave. You must return to City employment within six (6) months
of the end of your military service to reccive this benefit,

% . - | - Chapter 4: Contributions

Federated City Employees’ Relirement System Handbook

10



T TR TR TR T AR TTRTT AT ]

i

s

= i

If you are absent on military service, you may request a return of your contribu-
tions. However, this would terminate your membership in the retirement system,
and neither you nor your spouse or children would have any rights under the
retirement system.

[SIMC 3.28.630]

CONTRIBUTIONS DURING ABSENCE DUETO
SERVICE-CONNECTED INJURY

If you are absent from City service due to an injury or iliness that is determined to
have arisen out of and in the course of your employment, and you are not receiv-
ing pay during your absence, you have the option of contributing the same amount
of contributions that you would have contributed if you were working during that
period. You will then be given retitement service credit for that time. If you do
not make the retirement contributions during an absence, that time will still count
towards meeting any minimum service requirements for benefits. That time,
however, will not count towards the calculation of your benefits. This benefit
does not apply to paﬂ-time' employees. [SIMC 3.28.640]

TRANSFER OF CONTRIBUTIONS TO THE POLICE &
FIRE DEPARTMENT RETIREMENT PLAN

If you terminate your position that qualifies you for membership in this retirement
system and immediately take a position that qualifies you for membership in the
Police & Fire Department Retirement Plan, you may elect to transfer your service
credit from this retirement system to the Police & Fire Department Retirement
Plan. You must elect this option within 90 days of becoming a member of the
Police & Fire Plan. ' '

If you elect this option, you must pay into the Police & Fire Plan an amount of
money equal to what your Police & Fire account would have been had you been a
member of the Police & Fire Plan during all of your service in the Federated
System. You may transfer your accumulated contributions from this system to the
Police & Fire Plan to make this payment. Contact the Retirement Department for
more information.

[SIMC 3.36.610(D)]

Chapter 4: Contributions

@-_

Federated City Empioyees” Relirement System Handbook
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WITHDRAWAL OF CONTRIBUTIONS

You may not withdraw your contributions from the retirement system unless your ’})
membership in the system is terminated. Termination of your membership may 4"
be as a result of voluntary resignation, termination, or death.

| Chapter 4: Contributions

Fadetated City Employees’ Retirement 3ystem Handbook
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BENEFIT ELIGIBILITY REQUIREMENTS

You become eligible to apply for benefits according to the following schedule:

Benefit

Minimum

Age

Minimum
Service

Service Retirement
(Please refer to Chapter 7.)

Service Retirement
(Please refer to Chapter 7.)

I you separate from City service,
you may leave your contributions on

~ deposit and apply for a retirement

allowance at age 55.

(Please refer to Chaptér 6.)

If you separate from City service and
meet gualifications for reciprocity,
you can leave your contributions on
deposit and apply for a retirement
allowance when eligible.

(Plcase refer to Chapter 14.)

Service-connected Disability
(Please refer to Chapter 8.)

Nonservice-connected Disability
{Please rcfer to Chapter 8.)

30 years
5 years

5 years

Chapter 5: Benefit Eligibility Requirements
Federated Cily Employees’ Relirernent System Handbook
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SERVICE RETIREMENT

ELIGIBILITY REQUIREMENTS

Minimum Minimum Benefit
Service ~ Age

5 years 55 Service Retirement
SIMC 3.28.1110(A)(1)

30 years Service Retirement
SIMC 3.28.1110(AX2)

2 years Service Retirement for
members who transferred,
without break in service,
from Santa Clara County
Communications to a City
Communications classification
‘before April 15, 1991
SIMC 3.28.1110(A)(3)

Application
We suggest that you apply for your service retirement benefits two (2) months

before you plan to rétire. You can choose to retire on any day, but most members

choose to retire at the end of a pay period to receive the full amount of their last
active payroll check, Contact the Department of Retirement Services to request
‘that an application be mailed to you, or feel free pick one up at the Retirement
Department office.

Chiapter 7: Service Retirement
Federated City Empioyees’ Retirement System Handbook
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We do require copies of the following:

+ Certificate of marriage, birth certificate for you and your spouse, and
spouse’s social security number, if you are marmied.

+ Names, birth dates, and sociél security numbers of ybur natural or adopted
children 21 years of age and younger. '

* Divorce decree(s) from prior marriage(s), and property settlements covering
your retirement benefits, if you have ever been divorced.

Once your application is received, your request is placed on the agenda for the
Retirement Board meeting. A staff member will be assigned to assist you through
~ the process and calculate your retirement benefits. The staff member will sched-
ule an appointment to review all your benefits, fill out required paperwork, and
answer any questions you may have. We strongly encourage you to bring your
spouse or sighificant other with you to the “retirement Counseling” appointment.

COMPUTATION OF SERVICE RETIREMENT
ALLOWANCE

‘The formula used to determine your monthly service retirement allowance is:
Years of Service x 2.5% x Final Compensation

[SIMC3.28.1110(B)]

For example, if you leave City service with 25 years of retirement service credit

and your final compensation was $3,000 per month, your monthly benefit would

be:
25 x 2.5% x $3,000 = $1,875
To compute your own retirement allowance, you need to determine the final

compensation and service credit portions of the formula. Please refer to the
glossary for detailed explanations of final compensation and service credit.

P
CALERDAR
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Chapter 7: Service Retirement

Fetderated City Employees’ Retirernertt System Handbook
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Retirement Allowance Limitation _

In no case will any retiree receive a retirement allowance in excess of 75% of his
or her final compensation. Your benefit reaches 75% of final compensation at 30
years of service.

[STMC 3.28.1110(B)]

"RETURNING TO CITY EMPLOYMENT
AFTER SERVICE RETIREMENT

Reinstatement from Retirement to Reenter Federated City Service

Once you have received a service retirement, you cannot be reemployed by the

City to render Federated city service unless vou are reinstated from your service
retirement. Federated city service means City service for which you are entitled
to credit under the Federated Employees’ Retirement System, [STMC 3.28.610]

You may apply in writing to the Retirement Board for reinstatement. In order to
be reinstated, the Board must find that;

* Based on medical and physical €xamination, you are not incapacitated to
perform the duties of the position to which you propose to be appointed

Once reinstated:

* You may be reemployed by the City in the same manner as it employs
persons who have not been retired

« Your service retirement allowance will be cancelled
« You will again be a member of the retirement system

* You will have credit in the retirement system for the service you had prior to
your retiremeut
[SIMC 3.28.1160 and 3.28.1170}

Chapter 7 Service Retirement : _

Fedeated City Fmployees’ Retirement System Handbook
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Reemployment of Service Retirees for Service Other than Federated
City Service

If you are reemployed by the City to a position that does not qualify you for credit
in the Federated Employees’ Retirement System, other than as an independent
contractor, your service retirement allowance will be suspended during your
reemployment. This does not apply if you are elected or appointed to the City .
Council or any board or commission of the City.

[SIMIC 3.28.1180]

- Chapter 7: Service Retirement
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DISABILITY RETIREMENT
If you are disabled, a disability retirement may be granted if:

* Your disability is of permanent or extended and uncertain duration *

* Your disability occurred while you were an employee of the City and a
member of the Federated Retirement System '

* Your disability, due to injury or disease, renders you physically or mentally
inéapable of continuing to satisfactorily assume the responsibilities arid
perform the duties of your position and of any other position in the same
classification of positions to which the City may offer to transfer your

The determination of disability is made by the Retirement Board on the basis of
competent medical opinion.
[SIMC 3.28.1210]

Situations Where Member Is Not Eligible for Disability Retirement
Benefits : '

You do not qualify for any type of disability retirement if:
* You became disabled before you were a member of this retirement system

* You become disabled after your membership in this retirement system is
terminated or you are no Jonger a City employee '

~* You become disabled during a leave of absence from City service, unless
you are on leave with full compensation or pay

* You become disabled due to a nonservice-connected injury or illness and
you have less than five (5) years of service credit in the retirement system.
[SIMC 3.28.1420 &'3.28.1290(A}]

o
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To figure out the monthly offset for the lump sum:

t . The offset ratio ié multiplied by the monthly equivalent to determine
the amount of the monthly offset: 69.70% x $606.67 = $422.84

The monthly offset ainount, in this ease, would be $422.84. Therefore, the
retirement allowance would be offset by $422.84 on a monthly basis until the
¥ $13,940.00 total would be offset.

I

L Y

However, if you receive a Workers’ Compensation lump sum settlement before
you retire, and if you are able to continue working after you receive it, no offset
g : will be made during the time that you were able to work prior to retirement.

Deductions will ‘enly be made from your disability retiremnent allowance, not
b from your regular salary.

Wt

If you continue to work for a period of time, but subsequently must retire because
R of your disability, the deduetions will begin with your first disability retirement
o ' , allowance-payment. In the example above, there would be an offset for the full
lump sum amount if the lump sum was paid after retiremnent.

b If a person eontinued to work for 20 months after receiving the Tamp sum, the
deduetions would only be made from the first 13 months (33 months total minus
20 months worked) of disability retirement allowance payments. No more dedue-
' . tions would be made after the 13-month period.

[SIMC 3.28.1040]

H
b . Exceptions to Workers’ Compensation Offset
_ No offset is made for permanent disability payments if you receive a Workers’
i Compensation permanent disability rating of 100%.
® - | [SIMC 3.28.1040(B)(5)]

- The offset shall not apply if you receive Workers’ Compensation benefits paid for
h : any injury or illness which did not cause or contribute to the dlsablhty for Whlch
you received a service-conneeted disability.

[3.28.1040(B)(6)]

- Chapter 8: Disability Retirement o
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NONSERVICE-CONNECTED DISABILITY RETIREMENT
ALLOWANCE

To qualify for nonservice-connected disability retirement, you must have five (5)
years or more of retirement service credit.
[SIMC 3.28.1290}

Your monthly allowance will be calculated using the following formula:

Years of Service x 2.5% x Final Compensation
minus Offset, if under age 55 '

Before any offset for age, your base retirement allowance will be at least forty
percent (40%), but not more than scventy-five percent (75%}), of your final com-
pensation.

Under Age 55 Offset

If you are under 55 years of age, the percentage of your final compensation (at
least 40%) will be offset by one-half percent (0.5%) per year for each year (and/or °
fraction of years) that you are under age 55. ' '

For example, if you were 50 yeﬁrs of age with 40% of your final compensation,
you would receive 37.5% of your final compensation with the offset:

55-50=5 years 0.5% x 5years= 2.5% 40% - 2.5% = 37.5%
[SIMC 3.28.1300])
Your benefit may be reduced if you receive earnings outside City employment.

Please refer to Quiside Famings section beginning on the next page for further
details.

' | : Chapter 8: Disability Retirement
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OUTSIDE EARNINGS
; | Reporiing Requirement

If you receive a disability retitement prior fo reaching age 55, and you subse-
= quently take another job, you may not receive a total income in excess of the
current base salary of the position from which you retired.

H As a condition of receiving a monthly disability retirement allowance, you must
= ' submit written statements of your total income and eamings from employment

l' outside City service during your disability retirement. These reports are required
o until you reach age 55. '

&

You have two choices of how to report your outside earnings: monthly statements
with an annual summary or annual reporting with a copy of your income tax
Teturns.

i,

[

-
LT

Monthly Statements and Annual Summary

A o255 THE &0‘9 Within 10 days after the end of each month, you must file a monthly statement of
X 3 your total income and earnings. In addition to the monthly reports, on or before

femd SHE May 1 of each year, you must file-a notarized declaration under penalty of per-

s it Jjury of your total income and earings received during the preceding year.

1 N - [SIMC 3.28.1325(B)(1)]

]

_ Annual Reporting with Income Tax Returns

- Instead of the monthly statements described above, you may choose to submit a

= single report of your annual income and copies of your federal and state income

. tax returns, including your W-2 and/or 1099 forms showing your total income.

= The tax returns and forms must be submitted to the Retirement Department by

iy ~ May 1 for income earned in the previous year.

i If you elect this option, you will also necd to submit a written statement of your

2 projected income and earnings by January 10th of each year. Youn may file an

. -|. : anmended statement if there is a change in your projected income.

I (SIMC 3.28.1325(B)(2)]

. |

T

- &
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Termination of Benefits for Failure to File Reports

If you fail to report your income as described on the previous page, your disability
retirement allowance will be discontinued until you submit the required reports.
When you submit the reports, you will receive any allowances that have been
withheld, less any applicable deductions.

[SIMC 3.28.1325(D)]

Deductions for Earnings Outside of City Employment

If your disability retirement allowance plus your outside earnings exceed the -
current base salary of the position from which you retired, then your allowance
will be reduced to the point where your total income equals that salary.

For example:
Current Monthly Salary of Former Position: $2.000
Retirement Allowance: -$_800
Maximum Outside Earnings $1,200

In this example, if your outside earnings (as reported monthly or the monthly
average from your annual projection if reported annually) are less than $1,200,
then the full retirement allowance will be paid. However, if outside earnings are
more than $1,200, then the retirement allowance will be reduced. If, for example,
you earn $1,500 in a given month, your allowance will be reduced as follows:

Outside Earmings: $1,500

Maximum Outside Earnings: -~ §1,200

Offset: $ 300

In this example, the retirement allowance will be reduced by $300, .
from $800 to $500. '

If your outside income itself exceeds the current base salary of the position from
which you retired, then you will still receive a check for $1. You will also main-
tain benefits such as medical, dental, and life insurance. -

| Chapler 8: Disability Relirement
Federated Clly Employees’ Retirement System Handbaok
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If for any reason your allowance should have been offset and it was not, you are
responsible for making up the overpayment. Any excess amount may be deducted
from future allowance payments or may be collected from you directly,

Once you reach age 55, this offset is no longer applicable. At such time, you may
receive your full disability retirement allowance without deductions for ontside

~ employment.

[SIMC 3.28.1330}

Note: If you are subject to a Workers’ Compensation offset, the retirement allow-
ance used in the above calculation will be the amount of your retirement allow-

. ance before the offset.

REEMPLOYMENT OF DISABILITY
RETIREES (ALTERNATE EMPLOYMENT)

Alternate Employment (Reemployment) is a voluntary program designed to
provide disabled City retirees with an opportunity to continue to work for the City
in positions other than those for which they are incapacitated. You may partici-
pate in this program if:

* You have been granted a disability retirement
* You elect in writing the opportunity for reemp]byment

» You and the City agree, subject to civil service rules, regulations and
requirements of the City, that you be recmployed in any posmon other than
the position you held at retirement

* Based on medical and physical examination, you are not incapacitated for
performance of the duties of the position to which you may be appointed

X you are reemployed, you will continue in disability retirement, but you will be
reinstated to membership in the system and regain credit for those years of service
you had prior to your disability retirement.

[SIMC 3.28.1441, 3.28.1442 & 3.28.1444]

- Chapter 8: Disability Retirement
Federated Gty Employees’ Retirement System Handboak
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Reemployment Disability Aflowance

The reemployment program offers you the opportunity to earn the same compen-
sation as the position you were in prior to your disability. Assume the salary of
your position prior to disability retirement was $3,000 per month, that the disabil-
ity retirement allowance you currently receive is $1,400 per month, and that your
new position will pay $2,000 per month. Your pay would be:

Reemployment Salary: $2,000
Disability Retirement Subsidy: 1,000
Monthly Income: __ $3,000 (Same as before disability)

You continue to make contributions to the retirement system from your reemploy-
ment salary while in the program.

In no event will the retirement system subsidy exceed the total retirement allow-
ance, including cost-of-living increases, to which you are entitled due to your
disability retirement. If the pay in your new position is equal to or more than the
base pay of your old position, then you will not receive any retirement allowance.
[SIMC 3.28.1443] '

Disability During Reemployment (Alternate Employment)
If you again become disabled and can no longer perform the duties of your reem-
ployment position, you have two options: :

* You may resign and keep your original disability retirement allowance

= You may apply for a new disability retirement within 30 days of ceasing
work in your reemployment position

If the Board finds thathyou are disabled from your new position, your new
allowance will be based on: '

+ Your total years of service

~ + Your final compensation in your reemployment position at the time you
become disabled in that position

' | Chapter 8: Disability Retirement
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» Whether or not the disability is service-connected

This new allowance supersedes your original disability retirement allowance.
[SIMC 3.28.1449.3]

Death Before Retirement from Reemployment

(Alternate Employment)

If you die after being reemployed under the reemployment program, but before
retiring from reemployment, your survivors will be eligible for the benefits they
would receive as survivors of an active City employee.

[SIMC 3.28.1449.13]

Retirement from Reemployment (Alternate Employment)
You may resign from sour Alternate Employment position at any time and keep
your original disability retirement allowance, or you may continug in your Alter-

nate Employment position until:

* You become permanently disabled and can no longer perform the duties of
your Alternate Employment position

* You reach age 55 and are eligible for a service retirement
After age 55 your options are:
* You may resign and keep your original disability retirement allowance
- You may apply to the Retirement Board for a service retitement. Your
retirement allowance would be based on your total years of service before

your disability, pfus your Alternate Employment years.

Under no circumstances will you be entitled to receive more than one retirement

.allowance.

[SIMC 3.28.1449.11-12]

Chapter 8: Disability Retirement
Federated City Employees’ Retirement Systern Handbook
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REEMPLOYMENT INTO NON-FEDERATED
- POSITION '

If you are a disability retiree under age 55, you may be reemployed by the City, at
the City’s discretion, in a position that does not qualify for membership in the
Federated Retirement System as long as you are pot incapacitated for the duties of
the new position. (Some part-time positions are examples of non-federated
positions.) You will continue to recejve your retirement altowance, except that
you may not receive compensation in excess of the carrent hase salary of the
position from which you retired.

Therefore, during the time you are reemployed in a position where the pay is less
than you were eamning when retired, you will receive:

= The compensation of your reemployment position; plus

» A disability retirement allowance that, when added to your reemployment
position compensation, does not exceed the current base salary of the posi-
tion from which you retired.

ISTMC 3.28.1340]

REINSTATEMENT TO DUTY AFTER DISABILITY
RETIREMENT

Permanent Disability After Age 55

If at age 55 you are still incapacitated to perform the duties of the position you

held at the time of your disability retirement, and of any other position in the

same classification of positions, you will be deemed permanently disabled. This
. means that you no longer will be subject to recall to duty, and your disability

retirement allowance may not be canceled.

[SIMC 3.28.1400}

| Chapter 8: Disability Retirement
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Medical Exam During Disability Retirement

Once you have received a disability retirement, the Retirement Board may at any
time require you to undergo a medical examination to determine the status of your
disability.

[SIMC 3.28.1370]

Reinstatement to Duty

If the Reiirement Board determines that you have become capable of performing
the duties of your position, and you are under age 55, you will be subjectto
reinstatement to duty. Once reinstated, you will again become a member of the-
systemn and will be entitled to credit for past service as if you had never retired.
[SIMC 3.28.1380 and 3.28.1446]

b Disability Retirement Allowance unti! Reinstatement

3 If the Board determines that you are no longer disabled, you will continue 10
receive your disability retirement allowance until the City reinstates you, or until:

T

v * You reject an offer of reinstatement into your previous position or a
o position in the same classification

e * You refuse or fail to report to work in your previous position or a position in

o the same classification when requested to do so

3

o * You become unable to accept remnstatement into or again become unable to
- perform the duties of your previous position, or a position in the same

T classification -

. [SIMC 3.28.1440

73 )

R Refusal To Accept Reinstatement

i ' If you are receiving a disability retirement allowance, are subsequently found to

et . o .
be capable of performing the duties of your position, and are offered reinstate-

Faea ment, you must accept reinstatement and report for duty. If you fail to do so, all

LoE of your rights and benefits, and your survivors’ rights and benefits, will be termi-
T nated. _

by - [SIMC 3.28.1390]

=
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Failure or Refusal to Submit to Medical Examination

If you fail or refuse to undergo any medical exam that is required by the Retire-
ment Board while you are receiving a disability retirement allowance, the Board
may terminate your allowance. If your allowance is terminated, you will no
longer have any right to reinstatement to duty, nor witl you or any of your survi-
~vors be entitled to any allowances or benefits of this system.

However, if you apply for reinstatement of your disability retirement within one
year of the termination of your allowance, and can prove that you are stifl dis-
abled, the Board may reinstate your disability retirement and your allowance as of
the date decided by the Board.

If you die before having your disability retirement and your allowance reinstated,
your surviving spouse or surviving children may apply to the Retirement Board
for survivorship benefits or death benefits. If they can prove that your disability
continued until your death, the Board may grant them survivorship or death
benefits to which they would have been entitled if your disability retirement had
not been terminated. They must apply for these benefits within one year from
the date the Board terminated your disability retirement. No survivorship
allowances or death benefits will be granted to anyone unless an applcation is
made within this one-year period.

{SIMC 3.28.1410]

Chapter 8: Disability Retirement

Federated City Empioyees’ Relirement System Handbook
42



- 11 MEDICALAND DENTAL
N BENEFITS

i
4 This chapter describes medical and dental benefits for service and disability
, retirees and their survivors. It also describes the eligibility requirements for
d survivors of members who died prior to retirement.
= |
. MEDICAL BENEFITS
m : Medical Insurance Coverage for Retirees

You may be entitled to medical insurance coverage after retirement if you meet
3
i the following qualifications:
K

* You are retired for service or disability

n ’
U * You are entitled to credit for 15 or more years of service or you receive an
] allowance that is equal to at least 37.5% of your final compensation
4
g * You apply for medical insurance coverage at the time of your retirement and
. agree o pay any applicable premiums
of Note: If you have a disability retirement that is being offset due to Workers’
- Compensation benefits, the allowance used to determine if you meet the 37.5%
minimum is Your retirement allowance before the offset.
& [SIMC 3.28.1950(A) and 3.28.1970(A)]
. o §  medialnsurance Coverage for Spouse
Your spouse is eligible for medical insurance only if you were married to that
A spouse at the time of your retirement.
1 [SIMC 3.28.1970(C}}

©
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Medical Insurance Coverage for Survivors
Your surviving spouse or children may be eligible for medical insurance coverage
if the following qualifications are met:

* You died before retiring, or were retired for service or disability

* At the time of your death, you were entitled to credit for 15 or more years of
service or were receiving an allowance that is equal to at least 37.5% of
your final compensation

* Your survivor receives a monthly survivorship allowance due to death
during your employment with the City or after retirement

* At the time of your death, you and your survivor were enrolled in one of the
City sponsored medical insurance plans

* Your survivor applies to continue medical insurance coverage at the time of
your death

* Your survivor agrees to pay any applicable premiums for this coverage

Note: If, at the time of your death, you were receiving a disability retirement that
was being offset due to Workers’ Compensation benefits, the allowance used to
determine if you meet the 37.5% minimum is your retirement allowance before the

offset.
[STMC 3.28.1960 and 3.28.1970(B)]

Single Coverage Only for Surviving Spouse

Generally, a surviving spouse is eligible only for single coverage. However, if
you have at least one surviving child, or if your spouse has at least one unmarried
minor child, and the child was enrolled in a medical insurance plan sponsered by.
the City at the time of your death, then your surviving spouse will be eligible for
family coverage.

[SIMC 3.28.1970(C)]

e —

&

56

Chapter 11: Medical and Dental Benefits
tederated Clity Fmployees’ Retirement System Handbook



jutd B8

Medical Insurance Premiums

The retirement system pays 100% of the premium for the lowest cost plan avail-
able to active City employees. If you or your survivors select a plan other than
the lowest cost plan, then you or your survivors must pay the difference between
the premium for the selected plan and the lowest cost plan. Premium payments
are deducted from your (or your survivor’s) retirement allowance,

[SIMC 3.28.1980]

DENTAL BENEFITS

Dental Insurance for Retirees
You may be entitled to dental insurance coverage after retirement if you meet the
following qualifications:

* You retire directly from City service

« At the time of your retirement, you are enrolled in one of the dental
insurance plans sponsored by the City

* You are entitled to credit for 5 or more years of service or you receive an
allowance that is equal to at least 37.5% of your final compensation

Note: Members who leave City service prior to retivement (“deferred vested”
members) are ot eligible for dental insurance.

Note: If you have a disability retirement that is being offset due to Workers’
Compensation benefits, the allowance used to determine if you meet the 37.5%
minimum is your retirement allowance before the offset.

[STMC 3.28.2000 and 3.28.2020]

Chapter 11: Medical and Denial Benefits
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Dental Insurance Coverage for Survivors
Your surviving spouse or children may be eligible for dental insurance coverage if
they meet the following requirements:

* You died before retiring, or were retired for service or disability

« At the time of your death, you were entitled to credit for 5 or more years of
service or were receiving an allowance that is equal to at least 37.5% of
your final compensation

* Your survivor receives a monthly .survivorship allowance due to death
during your employment with the City or after retirement directly from
active City service

* At the time of your death, you and your survivor were eniolled in one of the
City sponsored dental insurance plans

Note: If, at the time of your death, you were receiving a disability retirement that
was being offset due to Workers’ Compensation benefits, the allowance used to
determine if you meet the 37.5% minimum is your retirement allowance before the

offset.
{SIMC 3.28.2010 and 3.28.2020(B)]

Dental Insurance Premiums
The Retirement System pays 100% of the dental insurance premiums.
{SIMC 3.28.2030]

Chapter 11: Medical and Dental Benefits
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SURVIVING CHILD’S SCHOOL

ALLOWANCE

Upon your death, your eligible minor children may receive a survivorship allow-
ance until they reach the age of 18 as described in the applicable chapters of this
handbook. After age 18, your surviving children may still be eligible to receive

“an allowance if they meet the following conditions:

» Must have reached the age of 18

* Must not have reached the age of 22

« Must be unmarried

* Must be a full-time student at a qualifying educational institution

[SIMC 3.28.17506(B)]

Definition of Full-Time Student

The student must be enrolled in a junior college, college, or university in a day or
evening noncorrespondence course that is at least 13 weeks long ard is full-time
under the school’s standards and practices for day students. The student may also

qualify if enrolled in any other educational institution in a day or evening
noncorrespondence course that is at least 13 weeks long and is full-time under the

- school’s standards and practices for day students with scheduled attendance of at

least 20 hours per week. _ :

The 13 week requirement refers to the entire course of study and not a semester,
quarter, or surnmner school session. For example, a two-year junior college course
qualifies even though any particular session lasts less than 13 weeks.

A student will not be considered a full-time student if he or she is paid by his or
her employer for attending an educational institution if required by the employer

Chapter 12: Survlving Child's School Aflowance
Federated City Employees’ Retirement Syslem Handbook
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COST-OF-LIVING ADJUSTMENTS

After receiving a retirement or survivorship allowance for one year, you are
eligible for cost-of-living adjustments. On April 1 of every year, your retirement
allowance or your survivorship allowance will be adjusted to reflect changes in
the Consumer Price Index (CPI). The resulting adjustment will remain in effect
until March 31 of the following year. '

No matter what the “official” cost-of-living change is, no allowance will be
increased more than 3 percent over, or decreased more than 3 percent below, the
allowance paid during the previous year (April 1 to March 31).

Cost-Of-Living Adjustment Eligibility _
To receive an allowance increase or decrease on April 1, you must:

» Have been receiving a retirement allowance for at least one full year;, or
= Have been the survivor of an active employee for at least one full year; or

» Have been the survivor of an eligible retiree who died at least one full year
earlier.

¥ you retire part way through the year (between April 1 and March 31), your
first retirement allow ance cost-of-living adjustment will begin on the first day of
the month following the one year anniversary of your retirement. The adjustinent
will be prorated for the number of months remaining until the following April.
Adjustments occur on April 1. (See the example on page 65.)

If you die part way through the year (between April 1 and March 31), the cost-

of-living adjustment in your survivors’ allowance(s) will begin on the {irst day of
the month following the one year anniversary of your death. The adjustment will -
be prorated for the number of months remaining until the following April. Adjust-
ments occur on April 1. (See the example on page 65.)

A4

i
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Determination of Cost-of-Living Adjustment

Before each April 1, the Retirement Board will determine the cost-bf-iivmg
increase or decrease for the previous calendar year. To determine the amount of
this adjustment, the Board will use the most current December-to-December
change in the Consumer Price Index (CPI) for All Urban Consumers in the San
Francisco-OQakland Metropolitan Area, published by the U.S. Department of
Labor’s Bureau of Labor Statistics. '

This cost-of-living adjustment (subject to the 3 percent limitation) above or below
the previous year’s CPI, will be applied to all eligible retirement allowance
payments for the period beginning on April 1 and will continue through the
following March 31.

If the CPI increase exceeds 3 percent, the excess percentage will be accumulated
from year to year in your “carry-over” account. (Only percentage points are
tracked in the “carry-over” account, not actual money.) In years when the CPT
increase is less than 3 percent, the Retirement Department will use your “carry-
over” percentage points, if any, to raise your cost-of-living adjustment up to 3
percent.

[SIMC 3.44.040}

Limitations on Decreases in Allowance
No cost-of-living decrease will reduce your retirement or survivorship allowance

below the amount to which you or your survivors were originally entitled.
[STMC 3.44.080] |

Chapter 13: Cost-of-Living Adjustmernts

Federated City Empioyeas’ Retiremnent System Handbook
64



M=

LA - e [ i1 o

Example of Cost-of-Living Calculation

1. You retire on June 16, 1997. For the purposes of this example, assume
your retitement allowance is $3,000 per month.

Assume the CPI for December 1996 shows a 3.5% -cost-of-]ivmg increase
and that the CPI for December 1997 shows a 5.5% cost-of-living increase.
The difference between Decerber 1997 and December 1996 is 2%.

From June 10, 1997 - June 30, 1998, your retirement allowance will
remain $3,000 per month. ‘

Starting in July 1998, the first month following one year of retirement, you
will receive your first cost-of-living adjustment in addition to your
allowance.

Because you retired after March 31, 1997, you are eligible for a partial
year of cost-of-living adjustment benefits for the period July 1998 through
March 1999 (9/12, or 75% of the year).

2% x 75=1.5%
$3.000 x 1.5% (cost-of-living increase) = $45.00
Your retirement allowance will become $3,000 + $45.00 = $3,045.00

Assume the cost-of-living increase from December 1997 to December
1998 is 4%.

As of April 1, 1999, you will receive the full 3% increase and 1% will be
added to your “carry-over” account,

$3,045.00 x 3% =$91.35
$3,045.00 +$91.35 =$3,136.35
Your atlowance will then be $3,136.35 per month.

From then on, you are eligible for the full amount of cost-of-living
increases (or decreases) that take effect cach April 1. These increases

~ (or decreases) are based on your original retirement allowance pius
whatever cost-of-living adjustments have been made in prior years. In
this example, your next cost-of-living adjustment would be made to
your new retircment allowance of $3,136.35 per month.

Chapter 13: Coskof-Living Adjustments
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“Carry-Over” Accounts

Changes in the Consumer Price Index may be greater than the 3 percent increase
and decrease allowed by the Federated City Employees’ Retirement System. For
this reason, members are allowed to accumulate any cost-of-living percentage
increases above the maximum 3 percent paid by the system. No actual money is
kept in the “carry-over” account. It is only a method to track excess percentage
points.

The percentage points in your “carry-over” account, if any, will be used to make
your cost-of-living increase 3 percent in years when the actual cost-of-living
index increases by less than 3 percent.

For example, if the cost-of-living index rose 4 percent in one year, you would
receive the systerm’s maximum 3 percent increase, and 1 percent would be added
to your “carry-over” account.

Index Plan Addto = “Carry-over’

. Increase  Pays  “Carry-over’ AccountBalance . -

Year 1 4% 3% 1% . 1%
Year 2 5% 3% 2% 3%
Year 3 1/2% 3% Qipw - n2%

Year 4 2% 21/2% 0% 0%

In no case will members have a negative balance in their “carry-over” account.
You cannot draw a larger percent than is available in your “carry-over” account.
(See example in Year 4.) This process is done automatically by the Retirement
Department. There is no need to request deductions from your “carry-over”
account.

\ 4

06
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There are two types of disability retirements: -

Service-Connected Disability

Your disability is considered service-connected if it results from injury or disease
arising out of and in the course of City employment while a member of the Retire-

ment System.
[SIMC 3.28.1210(C)]

Nonservice-Connected Disability
Your disability is nonservice-connected if it is not job related.

[SIMC 3.28.1210(B)]

DISABILITY RETIREMENT BENEFIT CHART

Retirement Type

Minimum
Service

_ Benefit

Service-connected
Disability
[SIMC 3.28.1280]

Nonservice-connected
Disability
[SIMC 3.28.1290]

None

2.5% of final com-
pensation for each
year of service, but
not tess than 40% nor
more than 75% of
final compensation.

Same formula as
above. If under age
535, subtract 0.5% for
each year between

- age at retirement and

age 55.

26
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Members Are Not Eligible to Receive Both Service and Disa bility
Retirement Benefits

In no case may you receive both service retirement and disability retirement
benefits.
[SIMC 3.28.1360]

Disability Allowance Versus Contributions

Your disability benefits are not restricted to the amount of your contributions.
However, the amount that you have received as a disability allowance will be
deducted from your accumulated contributions. This provision may be important
if you or your estate at some point becomes eligible for a return of your contribu-
tions. :

[SIMC 3.28.1430]

Application
If you are eligible for a disability retirement, the Retirement Board may in some
cases grant you a disability retirement without any request or application being

.made. An application for a disability retirement may be made by:

* You.

» Someone authorized to apply for you on your behalf

* The head of your department

d The City Manager

* The Retirement Board
[SIMC 3.28.1220 & 1230]
It takes approximatély four (4) 1o five (5) months to process a disability retirement
application. If you are disabled, the sooner you submit an application, the sooner

the Retirement Board will be able to make a decision. You should submit your
own doctor’s medical report(s) along with the application.

Chapler 8: Disability Retirement
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Time Limits for Disability Retirements
The Retirement Board may only grant a disability retirement durmg one.of the

following time frames: @ Mgt a/“ﬁu‘ Ly SULw/in M Mo!ny( -iumma,t—- Q}.‘\

. 7
« While you are sti]l( ployed by the City and a member of the Retirement

System

« Within four (4) months of discontinuix_:lg City service ~ ~afef ,,6 Lo e Y N_ng_;i—-———m—_,ﬁ

* During the continuance of your disability, if it continues after you have
stopped worklngf% i e w/ dﬁ‘d/bu"\ Cov (st Yadk ad sy il o appletatit

. £ B
[SIMC 3.28.1240]
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" Summary of the Disability Retirement Process

Step 1:

Step 2:

Step 3;

~ Services.)

You submit a retirement application to the Retirement Department.
You should include copies of your own doctor’s medical reports, if any.

The Retirement Department sends a letter to you and your Depart-
ment Head advising you of the approximate Board hearing date and
the name of the assigned Retirement Department staff member.

The Retirement Department sends a letter to Risk Management
requesting copies of medical records relating to the basis for a
disability retirement. (If your application is for a nonservice-connected
disability, the request for medical records is sent to Employee Health

The Retirement Department sends a copy of your application and
medical records to the Retirement Board’s Medical Blirector.

Medical examinations are scheduled at the diseretion of the Retire-
ment Board’s Medical Director.

When the report from the Retirement Medical Director is received,
the Retirement Department sends the list of any work restrictions to
your department requesting a determination if modified duty is
available.

I you qualify for Reemployment (Alternate Employment), the
Retirement Department sends the Medical Director’s Hist of work

restrictions and a work application to Human Resources to determine

if there are suitable positions available.

When all reports and memeos are received, the Retirement Department
Places your application on the Retirement Board’s agenda. :

Prior to the Retirement Board agenda date, a Disability Hearing is held

by the Disability Retirement Hearing Committee to provide a
recommendtion to the Board.

The applicant meets with the Retirement Department staff member to
answer questions and to fill out necessary forms. We strongly encour- -

age you to bring your spouse or significant other to this meeting.

The Retirement Board hears the application at the Board meeting.
If your disability application is approved by the Board, your
retirement is normally effective on that day.

Chapler 8: Disability Relirement
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Medical Examination

After you complete your disability retirement application, a copy of 1t and copies
of medical reports submitted by you or received from Risk Management or
Employee Health Services will be sent to the Retirement Board’s Medical Direc-
tor. You may be sent to independent doctors for evaluation of your condition to
determine whether you are disabled.

After this evaluation, the Medical Director will review your application and your
own doctor’s report(s) together with the independent doctors’ medical reports.
The Medical Director will then submit a report to the Retirement Board in order
to assist them in their decision as to whether or not you are disabled.

I the Board feels it needs additional information to make a decision regarding
your disability, it may request a review panel of up to three doctors from a list
subrmitted by the Santa Clara County Medical Society. The Board has the sole
authority to determine whether or not it needs a review panel to assist it in its
decision. :

The Retirement Board will make the final decision at the Board meeting as to
whether or not you are disabied and whether or not your disability is work related. -
If the Board is satisfied that you meet the eligibility requirements, they may grant
your retirement and you may receive a disability retirement allowance. Your
retirement is usually effective as of the day of the Board approval.

[3.28.1250 - 1260]

' : ‘ _ Chapter 8: Disabitity Retirement

) Federated City Employees’ Retirement System Handbook
30



WORKERS COMPENSATION OFFSET

?

If you receive a service-connected disability retirement and also receive Workers’
Compensation payments due to the same disability, your disability retirement
allowance will be reduced. The Workers’ Compensation benefits that result in a
reduction of your retirement allowance are benefits for temporary disability,
pérmanerx disability or vocational rehabilitation.

There is a limitation on the amount of money that can be reduced. Under Califor-
nia Labor Code 3751(a) an employer is permitted only a partial credit of the

. Workers® Compensation benefit against the retirement allowance. The credit

bears the same ratio to the Workers’ Compensation liability as the City’s contribu-
tions to the plan bears to the total contributions.

To determine the amount of the credit, the offset ratio is calculated for the employee
as folows: . '

Offset ratio = Employer contributions made during member’s employment
Employer and employee contributions made during the
member’s employment '

The offset ratio is then multiplied by the Workers® Compensation monthly benefit
to determine the amount of the credit,

Example:
Retirement allowance = $1,000 |
Offset ratio = 69.70%
Workers” Compensation award = $140 weekly
The monthly equivalent of the Workers’ Compensation award is:

$140 x 52 weeks /12 months = $606.67

Chapter 8: Disability Retirement
Federated Clty Employees’ Retirement System Handboek
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In this example, the offset would be:

$606.67 x 69.70% (offset ratio) = $422.84 per month.

Retirement allowance: $1000.00
- Workers offset amount; -$422.84
New retirement allowance: $577.16

Amount retiree would receive from the Department of Retirement: $577.16

Amount retiree is receiving from Workers Compensation: +$606.67
Total amount to retiree: _ $1,183.83
Maximum Offset:

The offset cannot exceed the amount that is equivalent to the member’s retirement
benefit multiplied by the applicable ratio.

Workers' Compensation Offset - Lump Sum Payment

If you receive a lump sum payment from Workers’ Compensation rather than
weekly payments, this system will divide your lump sum (excluding payments for
medical treatment) over the number of months it covers and make monthly
deductions from your retirement allowance.

If, for example, after you retire, you receive a lump sum payment of $20,000 and
you would have received $140 per week ($606.67 per month) if you had been
paid in periodic payments, then your $20,000 would be divided by $606.67 per
month to determine the number of months for which there would be an offset of
your disability retirement allowance:

$20,000/ 606.67 = 33 months

Example:
Workers Compensation lump sum award ~ $20,000
Offset ratio _ 69.70%
Retirement allowance $1,000

Total offset would be $20,000 X 69.70% = $13,940.00

_ i _ ' Chapter 8: Disability Retirement
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INTRODUCTION

This handbook has been prepared'to inform you of the benefits available under the
Federated City Employees’ Retirement System, The current plan became effective on
July 1, 1975, and it covers all full-time and some gualified part-time employees. (There
is a separate retirement plan forpublic safety officers.) It provides employees of the
City of San José with benefits upon retirement and may provide benefits to survivors
after death. -

You maybe entitted to someor all of the following retirement benefits:
E Monﬂﬂyﬁayments for the rest of your life
é Monthly payments for your surviving spouse
£ Monthly payments to your surviving children umtii age 18, or 22 if they are full-
time students ' : :
Monthly payments for life if you become totally disabled
Lump sum payment to your survivors or to your estate:

Medical bene_f_tts

Dental benefits

I T b ST A Y S R

Return of your contributions ifyou leave City employment withoutretiring

Complete details of the retirement system can be found in Chapters 3.28, 3.43, and
3.44 of the San José Municipal Code. Thishandbook is a summary of those chapters
ofthe Code, Codereferences are made at the end of appropriate passages. IF
THERE IS ANY DISCREPANCY OR CONFUSION BETWEEN THE IN-
FORMATION IN THIS HANDBOOK AND THE INFORMATION IN THE
CODE, THE CODE WILL PREVAIL. '

Federated City Employees’ Retirement System Handbook 2000



Your retirement benefits are subject to the meet and confer process under the Meyers-Milias-Brown Act, which
requires employers to meet with employess to confer about changes in wages, hours, or terms and conditions of
eraployment. Proposed changes in retirement benefits arc discussed during negotiations between City represen-
tatives and representatives of the recognized employee bargaining organizations.

Please contact the Retirement Staffif you have any questions regarding your refiretnent benefits. Wearchereto
help! The Retirement Staffis located at: L '

DEPARTMENT OF RETIREMENT SERVICES
777 North First Street, Suite 750
San José, California 95112
(408) 277-5137
(800) 732-6477

Federated City Employees’ Refirement System Handbook 2000



MEMBERSHIP
'ELIGIBLE EMPLOYEES

As soon as you become a full-ime City employee, you are antomatically amember of
the retirement system. New members must fili out a beneficiary designation form.

INELIGIBLE EMPL.OYEES

The following classes of employees are not quatified for membership in the retirement
system: ' '

& Mayor

¢ CityCouncil members

£ Elected or appointed members of any City board or commission
g

Activelyemployed, currentmembers of auy other retirement or pension system
supported by any federal, slate or local government or government agency

Persons employed to perform services required because of an emergency
Persons empioyed inrelief or anfi-poverty programs

Police and Firefighter recruits

Temporary employees

Contract employees

Volunieer workers

Emergency appointees in time of war or national emergency

P n BT o T o Y o L ST & RN T & T

Persons hired as part-time employees on or after July 1, 1975

fipy

Persons covered bythe Police & Fire Department Retirement Plan -

[STMC 3.28.460 - 560, 3.28.620]
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SPECIAL MEMBERSHIP QUALIFICATIONS
Former Chapter 3.24 Members

The retirement system before July 1, 1975, is called the Chapter 3.24 system. Hyou
were amember of the Chapter 3.24 system, you could have become a member of this,
the Chapter 3.28 system, in anmumber of ways:

£ Ifyou werea City employee and amember of the old Chapter 3.24 retirement
systern on June 30, 1975, and were still employed in your same position on July
1, 1975, you automatically became a member of this Chapter 3.28 system on
July 1, 1975, [SIM(C3.28.1150] '

¢ Ifyouretired under Chapter3 24 and were rcinstatéd into City service after
July 1, 1975, your Chapter 3.24 retirement allowance and benefits were
canceled, and you became a member of this system. [STMC 3.28.410, 420]

£ Ifyou left City service, retained membership in the Chapter 3.24 system after
Tune 30, 1975, and then reentered City service, you became a member of the
Chapter 3.28 system, and your membership in the Chapter 3.24 system was
antomatically terminated.
[STMC 3.28.430]

Once you became a member of this system, alf of your rights urxer the Chapter 3.24
systern were terminated, and you were provided with. therights and benefits of this
Chapter 3.28 systen.

[SIMC 3.28.400]

Former Employees of City Health Department or Communications Division

Ifyou are employed in the communications division or were an employee of the City
Health Department as of July 1, 1968, special provisions may apply. Please contact the
Retirement Department for more information. :

Part-time Employees

Part-time employees are eligible to join the retirement system only under the following
conditions:

£ Ifyouwercoriginallyhiredasa full-time employee and becarne amember of
: the system, and later become a part-time employee without a break in service.
[SIMC 3.28.560]

¢ Ifyouwere amember of the Chapter 3.24 (pre-1975) retirement system, you
antomatically became amember of this system onthe day it took effect, July 1,
1975. . a

C 3.28.400]
6
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ﬁ Hyou werenot amember of the Chapter 3.24 retirement system, but you took
advantage of the one-time option of becoming a member of this refirement

system by filing a written statement with the RetxrementBoard by August31,
1975 electing to do 50.

TERMINATION OF MEMBERSHIP
Membership in theretitement system lasts until:
.- & Deathbefore retirement
¥ Retirement
£ Resigtlaﬁon, discharge or layoff from City service
§ Aleaveofabsence found by the Retirement Board to haveresulted in perma

- nent discontinmance of service
[SIMC 3.28. 570]

Persons leaving City service with at least 5 years of service credit, or persons who
qualify for rec1proc:tydescnbcd in Chapter 14, may elect to remain members of the
ret:rermnt syster

MEMBERS’ RESPONSIBILITIES

Change of Name/Address

Active members must fill out a“Request for Change of Name and/or Address™ (Form
190-22) whenever you or your dependents change names or addresses, and submit the
form to the Human Resources Department (City Hall, Room 207). Retirees and former
employees who have retirement contributions on deposit should notify the Department
of Retirement Services in writing of such changes.

Change of Status/Beneficiaries

Ifany change takes place in your personal life (such as marriage, divorce, adoption,
birth or death i the family), be sure to provide copies of the appropriate documents. I
necessary, you should also update your beneficiary designations at this time. Tn case of
divorce, you will need to provide a copy of the divorce stipulation.

Active employees should submit information regarding changes of status and beneficia-
ries to the Human Resources Department, Retirees and former members who left their
contributions on deposit should notify the Department of Retirement Services of any
changes. Notification should be given within 30 days of the event.,

Federated City Bmployees® Retirement Systém Handbook 2000 - - - %



CONTRIBUTIONS

Both you and the City make contributions to the retirement system. The contribution
rates are the percentages of your salary that you and the City each pay into the

retiTerment systert Yo wontributions are mad s tough payrolt dedactions, The
Retirement Board sets, and from time to time, changes the rates of contribution neces-
sary to make the retirement system actuarially sound. This ensures that the retirement
system will have sufficient funds to provide for your retirement benefits. The Board’s
determination is based on actuarial studies of the retirement fimd’s projected benefit
costs and expected fund earnings. Contribution rates are changed after periodic
actuarial reviews. The Board makes a recommendation to the City Councit regarding
contribution rates.

The contribution ratio is the ratio between the portion of total contributions the City
pays and the pottion of contributions you pay. The contribution ratic for the noxmal
costs of the plan is eight to three: for every $8.00 paid by the City, youpay $3.00.
Other contributions, such as contributions attributable to cost-of-living adjustments,
prior service, and healthinsurance, have their own contribution ratios.

[SIMC 3.28.700~720 & 3.28.860)

RECORD OF CONTRIBUTIONS

- Although all contributions to the retirement system arckept togetherin the refirement
~ fund, arecord is kept of your contributions, and your contributions are credited o your
individual “account”. Your “accumulated coniributions” represents the total ofall
your contributions to the retirement systerm.
[SIMC 3.28.770] '

Youwill receive an annual notice documenting your retirement service credit, your
contributions to the plan, and interest earnedon your contributions,

Federated City Employees’ Retirement System Handbook 2000



'SOCIAL SECURITY

City employees do not contribute to the Social Security system and do not receive
Social Security ¢redit for their City service. Youmay still be eligible for Social Security
benefits ifyou were previously employed by some other institution or company that did
contributeto Social Security. However, ifyoureceivea government pension such as
otte from the City of San José, your Social Security benefit may be reduced. Contact
your local Social Security office to find out whether ornot you are eligible for benefits.

MEDICARE

The Medicare portion of Social Security (FICA)tax is withheld from payroll checks of
employess hired afier March 31, 1986. Please call your local Social Security office if
youhave any questions conceming Medicare benefits,

TAX TREATMENT OF CONTRIBUTIONS

Starting in April 1987, your contributions to the retirement plan are paid with pre-tax
dollars, reducing your taxable income. Priorto April 1987, your contributions were

paid into the plan with after-tax dollars, Because they were made with after-tax dollars,
contributions made to the retirement plan before April 1987 will not be subject to -
additional taxation when they are withdrawn. Ifyou receive a retirement allowance, the
after-tax confributions youmade prior to April 1987 are prorated over your Life expect-
ancy as a tax-free portion of your pension. - '
[SIMC 3.28.765}

CONTRIBUTIONS DURING MILITARY SERVICE

Ifyou take aleave of absence without pay, in order to serve in the military during a time
of war or pational emergency, or if you are drafted in peacetime, the Citywill make its
contributions, plus the contributions you would have been making if you were not on
leave, into the retirement system on your behalf when you retarn to Cityservice. The

- contributions made by the City will be for the time period that you are on leave. You
must refurn to City employment within six (6) months ofthe end of your military service
toreceive this benefit. . ' :

Ifyou are absent en military service, you mayrequest a return of your contributions.
However, this would terminate your membership in the retirement system, and neither
you nor your spouse or children would bave any rights under the refirement system.
[STMC 3.28.630] '

_ Federated City Employees’ Retirement System Handbook 2000
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CONTRIBUTIONS DURING ABSENCE DUE TO SERVICE-
CONNECTED INJURY

Ifyou are absent from City service due to an injury or illness that is determined to have
arisen out of and in the course of your employment, and you are not receiving pay
during your absence, you have the option of contributing the same amount of contribu-
tions that you would have contributed if you were working during that period: Youwill
then be given retirement sexvice credit for that time. Ifyou do notmake the refirement
contributions during an absence, that time will still count towards meeting any minimum
service requirements forbenefits. That time, however, will not count towards the
calculation of yourbenefits. Thisbenefitdoes not apply to part -time employees,
[SIMC3.28.640]

TRANSFER OF CONTRIBUTIONS TO THE POLICE &
FIRE DEPARTMENT RETIREMENT PLAN

If you ternunate your position that qualifies you for membership in this retirement system
and immediately take a position that qualifies you for membership in the Police & Fire
Department Retirement Plan, youmay elect to transfer your service credit from this
retirement plan to the Police & Fire Department Retirement Plan. You must elect this
option within 90 days of becoming amember of the Police & Fire Plan.

If you elect this option, you must pay into the Police & Fire Plan an amount of money
equal to what your Police & Fire account would have been had you been a member of
the Police & Fire Plan during all of your service in the Federated System. You may
transfer your accumulated contributions from this system to the Police & Fire Plan to

. make this payment, Contact the Retxrement Staff for more information.
[STMC 3.36.610(D)]

“’ITHDRAWAL OF CONTRIBUTIONS
You maynot withdraw your contributions from the retivement system unless your

membership in the system is terminated. Termination of yourmembership maybeasa
resulf of’ voluntaxyres1gnat10n, termination, or death.
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BENEFIT ELIGIBILITY REQUIREMENTS

You become eligible to apply for benefits according to the following échedule:

Benefit Minimum Age Minimum Service

Service Retirement | None 30 years
(Please refer to Chapter 7.)

Service Retirement : 55 5 years
(Please refer to Chapter 7.) '

If you separate from City service,
you may leave your contributions
on deposit and apply for a
retirement allowance at age 55,
{Please refer to Chapter 6.)

If'you separate from City service None None
and meet qualifications for

reciprocity, you can leave your

‘contributions on deposit and

apply for a retirement allowance

when eligible. '

(Please refer to Chapter 14.)

Service-connected Disability . None None
(Please refer to Chapter 8.) -

Nonservice-connected Disability.
(Please refer to Chapter 8.)
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SEPARATION FROM CITY SERVICE
PRIOR TO RETIREMENT

OPTIONS AT TIME OF SEPARATION

If you separate from City service before retirement, your options and possible benefits
depend, in part, on your years of retirement service credit.

Fewer than Five (5) Years of Service

Hyouhave fewer than five (5) years of service, all of your contributions to the plan,
plus interest on your contributions will be returned to you. You do not have the option
ofleaving your contributions in the retirement system. You, your survivor, or your
estate will not be entitled to any other benefit under the refirement plan.

{SIMC 3.28.590]

Fewer than Five (5) Years of Service - Reciprocity

- Youmaybe eligible to Jeave your contributions on deposit, even if you have fewer than
five (5) years of service if you leave City employment, but continue in public service in
California. Youmustmeet several requirements explained in Chapter 14.
[3.28.2420(A)]

Eive (5) or More Years of Service
If you leave City employment after five or more years of service;

& Youmayrequestaretum of your contributions,
o 8 &0
& Youmayelect to continue membership in this system by leaving your contribu

tions intherefirement fund. Youcan then apply foraservice retirement allow
ance when youtum 55.

Federated City Employees’ Retirement System Handbook 2000



You must elect your option by notifying the Retirement Board in writing on a form
furnished by the Retirement Department. This form must be returned no later than 90
days after the date notice is mailed to you. If you have less than 20 years of service -
credit and fail to submit the election form within $0 days, it shall be deemed an irrevo-
cable election to terminate your membership in the systemn. You will receive areturn of
your confributions. If you have more than 20 vears of service credit and fail fo submit the
+ form, it shall be deemned an election to continue membership in thc system
[SIMC 3.28.590]

) Ternunanou of Membershlp

If yowr membership in the system is terminated either by your election or by failure to
submit the election form:

E Youcease tobe a member
£ Youloseall service credit in the retirement system:

£ Youloseall other nghts and privileges under this system, except therighttoa
return of your confributions
[SIMC 3.28.5%0(E)]
Continuing Membership After Leaving City Service

If, after leaving City service, you elect to continue yourmembcrshlp inthe systcm by
leaving yourcontributions in the retirement find:

£ You continue to be a member ofthe system
£ Youcontinueto be entifled to yom‘rctirement service credit |
& Youhave rights and benefits to which you or your survivor’s may be cnntied

under theretirement system
[SIMC 3.28.590(F)]

s
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Benefits for Members Who Elect to Contiuue Membership

If'you qualify to continne membership in the system and elect to do so, you will be
considered a “deferred vested” member. Unless otherwise notedin this handbeok, the
benefits for “deferred vested” members are the same as for members who retire directly
from active City service. One exception is that you cannot apply for a disabilityretire-
ment for an injury or disease that occurred after you leave City service. Also, members
who do not retire directly from active service are not eligible for dental benefits upon
retirement. Pleaserefer to the chaptexE on service retirements, medicaland dental . _

" benefifs, and death after retirement for a description ofbenefits.
[SIMC 3.28.1210], {SIMC3.28.2020(A)(1)]

RETURN OF CONTRIBUTION 5

- Under po circumstances can you withdraw you confributions from the retirement systemt
while you arestill a City employee and amember of the system. If you terminate City
employment, youmayreceive a retumn of your contributions. Youwill not, however,
receive anyof the contributions made by the City on your behalf,

City contributions are not allocated to individual accounts prior to retirement. They
cannot be withdrawn by a member upon leaving City employment or terminating
membership in the rehmment system.

Once you have withdrawn your contributions, all of your rights in the systcm are termi-
nated and:

€ Youwillnot receive any retirement system benefits
& Youwillnotreceive aretirement allowance

& Yourbeneficiaries will receive no benefits
[3.28.780]

Tax Treatment of Withdrawn Contributions

If you receive areturn of contributions, you have achoice to roll over your contributions
and interest to an IR A or a qualified retirement plan, or receive a cash disbursement. If
you choose a cash disbursement, we must withhold 20% for Federal taxes. According
to Intemal Revenue Codes, you also may be subject to a 10% penalty for earlywith-

_drawalif youare under age 59 1/2. At yourrequest we will withbold 2% for State
taxes.

Federated City Employees’ Retirement System Handhook 2000 ' i
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RIGHT TO REDEPOSIT WITHDRAWN CONTRIBUTIONS
UPON RETURN TO CITY EMPLOYMENT

If you leave City employment, withdrawing your contributions when you leave, and
subsequently retum to City employment in a Federated position, youmay redeposit
your withdrawn contributions into the Retirement System. ‘When you return to work for
the City, if you have noted on your employment application that you are a “rehire”, you
will receive written notification of this benefit during orientation. If you do not receive
this notification, be sure to notify the Department of Retirement Services of your refum
to City employment. 'You must file a written notice of your deciston to redeposit these
fimds with the Secretary of the Retirement Board within 30 days of the date that the
Retirement Board’s written notice is mailed or personally delivered to you.

Ifyoﬁ do not file the writien notice within the 30-day limit:
£ Youwill notbe able to redeposit these funds into the system
& Youwill notreceive service credit for your prioremployment with the City

To receive service credit for your prior employment, you must redeposit all of the
following amountsinto the rehrcment system whf:;n you retum to Cityservice:

£ Allofthe accumulated contnbunons and interest that you withdrew

£ Alloftheinterest your contributions and interest would have earned if they had
notbeen withdrawn, from the day you withdrew your contributions to the day
you re-enroll as a retirement system member, the interest amount being based
on the actual rate earned by the retirement fund while your contributions were
withdrawn

& Intereston the total of the previous two items from the date you again become a
member of the retirement system, until the date that total is redepos:ted into the
refirement fund.

Payment Options In Redepositing Returned Or Withdrawn Contributions

If youdo decide to redeposit these funds, you may pay them back using any of the
following methods:

& Ione iump sum within 60 days of filing yourrequest with the Secretary of the
Retirement Board to redeposit your funds

& & In78biweekly equal installments, which wili be deducted from your paycheck
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£ Inapartial fump sum within 30 days of filing your request with the Secretary of
the Retirement Board to redeposit your fund, the balance being paid in 78
biweeklyinstallments that are deducted from your paycheck
[SIMC 3.28.790] |

Note: The amount that you can redeposit can be limited by Internal Revenue
Code requirements for qualified plans because the IRC limils the total amount of
contributions in a given year.

SPECIAL PURCHASE OF PRIOR SERVICE CREDIT

If you are a current active employee and member of the plan who has prior service
" credit that was not covered by the plan, youmay be eligible to purchaseretirement
coverage for that service credit. - '
{SIMC 3.28.2500]

This includes priorservice:

£ Performed in a part-time position for which the member would have received
service credit had the employment been on a full-time basis '

£ Performed pursuant to the Emergency Employment Act (EEA)

& Performed pursuant to the Comprehensive Employment and Training Act
(CETA) - o

& Performedon orafter January 1, 1986, pursuant to an employment contract
with the City :

Eligible prior service does not include service performed as an independent contractor.
Eligibility Requirements
¢ Amembermustsatisfyall of the following conditions:
¢  Themember must have bad membership in the Plan oﬁ November 24, 1998,
and c-:onﬁnucmembersiﬁp dun';lg any payments for the purchase of the service

credif.

£ Themembermust file a written election to purchase credit for eligible prior
service with the Secretary of the Retirement Board

Federated City Employees' Retirement System Handbook 2000
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& The member must pay the tota] contribution rate (both City plus member
portions) ’ :
. [SIMC 3.28.2500]

RIGHT TO REQUEST RETURN OF CONTRIBUTIONS

Evenifyou chooseto leave your contfibutions in the refirement fund after leaving City

EApIOyIHeTt, &t any tiie you may Subiit & Wriiten request TOT & TetliTi Of Your Conuiot-
tions. Youwill receive your accumulated contributions plus interest eamed, Thereafler,
you will lose any rights that you, a surviving spouse, or child mayhave been entitled to
under the retirernent plan.

[SIMC 3.28.780]

However, if you have elected reciprocity, you may not withdraw youi' confributions
as long as you are employed by a reciprocal agency. Please referto Chapter 14.

Federated City Employees’ Retirement System Handbook 2000
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SERVICE RETIREMENT

ELIGIBILITY REQUIREMENTS

T T T e P

SIMC 3.28. 11 10(A)(E)

Service Retirernent
SIMC3.28.1110(A)(2)

Service Retirernent for
members who transferred,

- without break in service,
Commumications to a City
Commumnications

 classification before April
15, 1991
STMC 328.1110(A)3)

T R T S R T e S TP T 0 T T R TR 0 IR TR TR

TP G

Application : : C

We suggest that you apply for your service retirement benefits two(2) months before
you plan to retire. You can choose to retire on any day, but most members choose to
retire at the end of 2 pay period to receive the full amount of their last active payroll
check. Contact the Department of Retirement Services to request that an application
be mailed to you, or pick an application up at the Retirement Department Office.

We do require copies of the following:

¢ Certified copies of your marriage certificate, birth certificate for you and your
spouse, and spouse’s social security number, if you are married

S
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£ Names, birth dates, and social securitynumbers of your natural or adopted children
21 years ofage and younger

& Divorce decree(s) from prior marriage(s), and community property settlements
covering your retirement benefits, if your marriage and/or chvorce occurred during
" your tenure at the City

' Once your apphc ation is recelved youx request is placed onthe agenda for the Retire-

ber will be as mgned to assist you through the rehre:ment process and calculate your

retirement benefits. The staffmember will schedule an appointment to review all your
“benefits, fill out required paperwork, and answer any questions youmayhave. We

strongly encourage you to bring your spouse or significant other with youto the “retire-
-ment counselng’ appointment. :

COMPUTATION OF SERVICE RETIREMENT
ALLOWANCE

The formula used to determine your monthlyservice retirement allowance is:

Years of Service x 2.5% x Final Compensation
[SIMC 3.28.1110(B)]

For example, if you leave City service with 25 years of retirement service creditand
your finat compensation is $3,000 per month, your monthly benefit would be:

25 % 2.5% x $3,000 = $1,875
To compute your own retirel.nent aliowance,lyou need to determine the service credit
and final compensation portions ofthe formula. Please refer to the glossary for detailed
explanations of service credit and final compensation.

"~ Retirement AHowance Limitation

In no case will anyretiree receive a retirement allowance in excess of 75% of hisorher

s
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final compensation. Your benefitreaches 75% of final compensation at 30 years of
service. ' _
[STMC3.28.1110(B)]

RETURNING TO CITY EMPLOYMENT
AFTER SERVICE RETIREMENT

Reinstatement irom Retirenient to Reenter Federated City Service

Once you have received a service retirement, you carinot be reemployed by the City to
render Federated city service unless you are reinstated from your service retirement.
Federated city service means City service for which you are entitled to credit under the
Federated Employee’s Retirement System. {STMC 3.28.610]

Youmay apply in writing to the Retirement Board for reinstatement. Inordertobe
reinstated, the Board must find that: '

£ Based onmedicaland physical examination, you arenot incapacitated to
perform the duties of the position to which you propose to be appointed

Oncereinstated:

£ Youmay bereemployed by the Cityin the same manner asit employs persons
who have not been retired

¢ Yourservice retirement allowance will be cancelled
£ Youwill again be a member of the retirement system

£ You will have credit in the retirement system for service you had prior to your
retirement '
[SIMC 3.28.1160 and 3.28.1170]

 Reemployment of Service Retirees for Service Other than Federated City
Service : ‘ _
Ifyou are reemployed by the City to a position that does not qualify you for credit in the
Federated City Employee’s Retirement Systerm, other than as an independent contrac-
tor, your service retirement allowance will be suspended during your reemployment.
This does not apply if you are elected or appointed to the City Council or any board or
commission ofthe City. '
[SIMC 3.28.1180]
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Ifyou are disabled, a disability retirement maybe granted if
£ Your disabilityis of permanent or extended and uncertain duration

£ Your disability occurred while you were an employee of the City and a member
of the Federated Retirement System,

£ Your disability, due o injury or disease, renders you physically or mentally
incapable of confinuing to satisfactorily assume the responsibilities and perform
the duties of your position and of any other position in the same classification of
positions to which the City may offer to transfer you

The determination of disablhty ismade by the Retirement Board on the basis of compe—
tent medical opinion.
[SIMC 3.28.1210]

Situations Where Member Is Not Eligibie for Disability Retirement Benefits
You do not qualify for any type of disability retirement if:

£ Youbecame disabled before you were a member of this retirement system

£ Youbecome disabled after your membership in this retirement system is terminated
or you are no longer aCify employee

¢ Youbecome disabled during a leave of absence from Clty service, unless you are
on leave wffh full compensation or pay

¢ Youbecoms disabled duetoa nonservice-connected Injury or illness and you have
less than five (5) years of service credit in the retirernent system '
[STMC 3.28.1420 & 3.28. 1290(A)]

Pederated City Employees® Retirement System Handbook 2000
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" There are two types of disability retirements:

Servxce-Conuected Dlsabﬂlty
Your disability is considered service-connected if it results ﬁrom injury or disease arising
out of and in the course of City employment while a member of the Retirement Systern.
[STMC 3.28.1210(C)]
Nonservice-Connected Disability }
Your disability 1§ nonservice-connected if it is mot _] job related.
[SIMC 3.28.1210(B)]

DISABILITY RETIREMENT BENEFIT CHART

Retlr em ent Type et -.Mi.l,l-i_‘-i‘l—!l L bamrm L~ o 3. .o e gy e
Service

Service-connected None 2.5% of final compensation for

‘Disability {SIMC " Disability each year of service,

3.28.1280] : but not less than 40% nor more i
than 75% of final compensation.

Nonservice- _ Hired prior to September 1,
connected Disability 1998: :

¢ Same formula as above.

& If undér age 55, subtract 0.5% %

for each year between agcat i
retirement and age 55,
[SIMC 3.28.1300]

Hired on/after Sep tember 1L
"1998:

Formula is: .
& 20% of final compensationf
£ QLI.I__Z% for each year of I
service in excess of 6, but " §
less than 16 ‘
- plus 2.5% for years of
service in excess of 16
less.’
(SIMC 3.28.1300]

N mmmmm.x MLM&MMA?JML i kb
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Members Are Not Eligible to Receive Both Service and Dis ahility Retirement
Benefits

Inno case may you receive both service retirement and disability retirement benefits,
{SIMC 3.28.1360]

- Disability Allowance Versus Contributions '
Your disability benefits are not restricted to the amount of your contributions. However,
the amount that you have received as a disability allowance will be deducted from your
accumulated contributions. This provision may be important if you or your estate at
some point becomes eligible for a return of your conmbutlons
[SIMC 3.28.1430]

Application
If youare eligible for disability retirement, the Retirement Board may in some cases
grant yon a disability retirement without any request or application being made. An
application for adisability retirement may be made by:
You o _
Someone authotized to apply for you on your behalf
The head of your department '
The City Manager
The Retirement Board
[SIMC 3.28.1220 & 1230}

TR YR R

It takes approximately six (6) months to process a disability retirement applica-
tion, If yon are disabled, the sooner yon submit an application, the sooner the Retire-
ment Board will be able to make a decision, You should submit your own doctor’s
medical report(s) along with the application.

Time Limits for Disability Retirements

The Retirement Board may only grant adisability retirement during one of the following
time frames:

£ While yonare still employed by the City and a member of the Retirement System

£ Within four (4) montbs of discontinuing City service

¢ Duringthe continuance of your disability, if it continues after yowhave stopped
working

[SIM(C 3.28.1240]

Federated City Employces’ Retiremenl System Handbook 2000
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Summaof ﬂ; ﬁlsbﬂlty Retirement foces ;

: | Step 1 ¥ ou submit a retirement application to the Retirement Department.
You shoutd include copies of your own doctor's medical reports, if
any. '

Step 2: " The Retirement Department sends 2 letter to you and your Department
s Head advising you of the approximate Board hearing date and the
narme of the assigned Retirement Department staff member.

4 Step 3 The Retirement Department sends 2 letter to Risk Management
requesting copies of medical records relating to the injuries of your
service-cormnected disability retirement application.

If your application is for a nomservice-connected disability, 2 request:
 for medical records is sent to Employee Health Services for any

records that you may have on file there. However, usually medical

reports ona nonservice-connected disability need to be submitted by

the applicant.

Step4: -  The Retirement Department sends a copy of your application and
- medical records to the Retirement Board's Medical Director.

Step 5: Medical Examinations are scheduled at the discretion of the
Retirement Board's Medical Director.

3 Step 6: When the report from the Retirement Medical Ditector is Teceived, the
4 Retiremert Department sends the list of any work restrictions te your
department requesting a detérmination if modified duty is available.

Step 7: Tf you qualify for Reemployment {Altemate Employment), the
Retirement Department sends the Medical Director's list of work
restrictions to Human Resources {0 determine if there are suitable

-positions available.

Step 8:  When all reports and memos are received, the Retirement Department
] places your application on (he Retirement Board's agenda.

g . Step 9: | The applicant meets with the Retirerent Department staff member to
answer questions and to fill out necessary forms. {We encourage you
to bring spouses and significant others to this meeting.)

Step 10:  The Retirement Board hears the application at the Board meeting. If
' your disability application is approved by the Board, your retirement is
ormally effective onthatday. o
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Medical Examination

After you cornplete your disability retirement application, 2 cOpy ofit and copies of medical reports submitted
by you or received from Risk Management or Employee Health Services will be sent to the Refirement Board’s
Medical Director. You may be sentto independent doctors for evaluation of yourcondition to determine
whether you are disabled. '

After this exam, the Medical Director will review your application and your own doctor’s report(s) together
with the independent doctors’ medical reports. The Medical Director will then submit areport to the Retire-
ment Board in order to assist themin their decision as to whether or not youare disabled.

if the Board feels it needs additional information to make a decision regarding your disability, itmay réqﬁest a
review panel of up to three doctors from a list submitted by the Santa Clara County Medical Society. The
'Board has the sole authorityto determine whether or not it needs areview panelto assist it inits decision.

The Retirement Board will make the final decision a the Board meeting as to whether or not you are disabled
and whether or not your disabilityis work related, I the Boardis satisfied that youmeet the eligibilityrequire-
ments, they may grant your Tetirement and you mayreceive disability retirernent allowance, Your Tetirement is
' usually effective asof the day of the Board approval. '

[3.28.1250 - 1260] ' '

SERVfCE-CONNECTED_ DISABILITY RETIREMENT ALLOWANCE

Your monthly allowance for a service-connected disabilify retirement is caleulated usmg the same formulaas for
a serviceretirement allowance: ' '

" Years of Service x 2.5% x Final Comp ensation
Tn any case, your base retirement allowanice will be at least forty percent {(40%) ofyour final comnpensation, but
not more than seventy-five percent (75%) of your final compensation.
[SIMC 3.28.1280]
Your benefit may be reduced if you receive Workers® Compensation benefits as detailed below. Addi-

tionally, it may be reduced if you have earnings outside City employment. Please refer to the Outside
Earnings section later in this chapter for further details. :

WORKERS’ COMPENSATION OFFSET

Ifyoureceivea service-connected disabilityretirement and also receive Workers’ Cdmpensatlon payments due
to the sarne disability, yourdisability refircment allowance will be reduced. The Workers’ Cornpensation

Federated City Emplo.y'ees’ Retirement System Handbook 2000
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benefits that result in a reduction of your retirement allowance are beneﬁts; paid for
temporary disability, permanent disability or vocational rehabilitation. Compensation for
attomey and medical fees are not subject to the offset.

There s 2 limitation on the amount of your pension that can bereduced. Under Califor-
nia Labor Code 3751(a), an employer can only deduct a partial credit of the Workers’
Compensation benefit paid from the retirement allowance. The credit bears the same
e patio to the Workers® Compensation liability as the City's contributions to the plan bears

to the total contributions. This offset ratio creditis:

Offset ratio = Employer contributions made during member’s employment -
Employer and employee contributions made during the
member’s employment '

The offset ratio is multiplied by the Workers’ Compensation monthly benefit to deter- |
mine the amount of the credit applied to your retirement allowance.

Forexample:
If your retirement allowance = $1,000
Offset ratio=69.70%

Workers’ Compensation award =$606.67 monthly
(8140 week x 52 weeks/12 months)

The offset on your retirement allowance would be:

$606.67 x 69.70% = $422.84 per morith

Retirement allowance: $1,000.00
Workers Compensation offset amount: $ (422.84)
Adjusted retirement allowance ' $ 577.16
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Amount refires would receive from the Department of Retirement: $ 577.16 .

Amount retiree is receiving from Workers Compensation 3 +606.67
Total amount to retiree: $1,183.83

‘Workers® Compensation Offset - Lump Sum Payment

If you receive a lumyp sum payment from Workers’ Compensation rather than weekly
payments, the offset ratio will be applied to the lump sum (exclnding payments for

attormneys fees andmedical treatment) to determine the lump sum offset. This lump sum
figure will be decreased monthly atthe rate that would have been allowed if the lump
sum had been monthly payments as described above. _
For example:
- Ifyourretirement allowance = §1,000
Offset ratio =69.70%
- ‘Workers’ Compensation award = $20,000
Total Lumyp Sum offset would be $20,000 x 69.70% = $13,940.00

The offset on your retirement allowance would be:

$606.67 x 69.70% = $422.84 per month for 33 menths
. (422.84% 32.97=13,940.00)

Retirement allowance: $1,000.00
Workers Compensation offset amount: ${422.84)

Adjusted retirement allowance $ 577.16

Ifyou receive a Workers’ Compensation lump sum settlement before you retire, and if
you aze able to continue warking after youreceive it, nooffset will be made during the
time that you were able to work prior to retirernent. Deductions will only be made from
your disabilityretirement allowance, not from your regular salary.

Ifyou continue to work for a period of time, but subsequently must retire because of
your disability, he deductions wilt begin with your first disabilityretirerent allowance
payment. In the example above, there wouldbe an offset forthe full lump sum amount
if the lump sum was paid after retirement.

If a person continued to work for 20 months after receiving your lurmp sum, the deduc- |
tions would only be made from the first 13 months (33 total misus 20 waorked) of
disability retirement allowance payments. No more deductions will be made after the

13-monthperiod ends.

[STMC 3.28.1040]
31
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Maximum Offset:
In the event that you receiving both a monthly Workers Compensation payment and a
lump sum settlement, the offset cannot exceed the amount thatis equivalent to the

member’s retirement benefit multiplied by the applicable ratio.

Exceptions to Workers’ Compensation Offset

- No offset is made for permanent dzsabﬂxtypayrrienfcs if yGuTeceive aworkers . competi-
sation permanent disability rating of 100%.
[SIMC 3.28.1040(B)(5)]

The offset shalinot apply if'you receive workers’ compensation benefitspaid for any
injury or illness which did not cause or contribute to the disability for which you received
a service-connected disability. '
(3.28.1040(B)(6)]
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NONSERVICE-CONNECTED DISABILITY RETIREMENT ALLOWANCE
- Toqualify for nonsendce-éonnected disability retirerzent, fou ﬁaust have five (5) years or more of retirement
service credit. '

[STMC 3.28.1290]

HIRED PRIOR TO SEPTEMBER 1. 1998,

" TFyouwers Hiredto the Cityprior f&SéptéfﬁbEf‘l‘,‘i?g8,‘yrmr‘[ht;nthiyHiIowance'ﬁii“be'caicuiate&usingthc'“"--—-- -
following formula:

Years of Service x 2.5% x Final Compensation
minus Offset if under age 55

Before any offset for age, your base retirement aliowance will be at feast forty percent (40%), but not more than
seventy-five percent (75%), of your final compensation. :

Under Age 55 Offset

If you are under 55 years of age, the percentage of your final compensation (at Jeast 40%) will be offset by one-
halfpercent (0.5%) per year for each year (and/or fraction of years) that you are under age55. '

For example, if you were 50 years of age with 40% of your final compensation, you wouid receive 37.5% of |
your final compensationwith the offset. [STMC3.28.1 3001 '

55 - 50 =5 years ‘ 0.5% x 5 years=2.5% 40% - 2.5% =37.5%

Your benefit may be reduced if you receive earnings outside City employment. Please refer to Qutside
Earnings section later in this chapter for further details. -

HIRED ON OR AFTER SEPTEMBER 1. 1998:

If you were hired to the City on or after September 1, 1998, your monthly allowance will be calculated using the

following formuila:
: 20% x Final Compensation,

plus 2% for each yearof service in excess 0f 6, but less than 16,

plus 2.5% for years of service in excess of 16
[STMC 3.28.1300]

Your benefit may be reduced if you receive earnings outside City employment. Please refer to Outside
Earnings section beginning on the next page for further details.

®
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OUTSIDE EARNINGS
Reporting Requirement

If you receive a disability retiveraent prio# to reaching age 55, and you subsequeﬁtly
take another job, you may not receive a total income in excess of the current base
salary of the position from which you refired. '

As a condition of receiving a monthly disability retirement allowance, you must
submit written statements of your fotal income and earnings from employment outside
City service during your dasabmtyrctucment These reports are required until you reach
age 53.

You have two choices ofhow toreport your outside earnings: monthly statements with
an annual summary or annual reporting with a copy of yourincome tax returns.

Monthly Statements and Annual Summary

Within 10 days after the end of each month, you must file a monthly statement of your

total income and eamnings. In addition to the monthly reports, on or before May 1 of
- each year, you must file a notarized declaration under penalty of pezjury of your total

incorme and eamings received during the preceding year.

[STMC 3.28.1325(B)(1)] .

Annual Reporting with Income Tax Returns

Instead of the monthly statements described above, you may choose to submit a single
report of your annual income and copies of your federal and state mcome tax retuns,
including your W-2 and/or 1099 forms showing your total income. The tax retums and-
forms must be submitted to the Retirement Office by May | forincome eamed inthe
premous year.

Ifyou elect this option, you will also need to submit a written statement of your pro-
jected income and earnings by January 10th of each year. Youmay ﬁle an amended
statement if there is a change in your projectcd mcome.
[SIMC 3.28.1325(B)(2)] -

- Termination of Benefits for Failure to File Reports

Ifyou fail to report your income as described above, your disability retirement allow-
ance will be discontinued until you submit the required reports. When you submit the

°
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reports you will receive any allowances that have beenmthheld, Jess any applicable
deductions.

[SIMC 3.28.1325(D)]
Dednctions for Earnings Outside of City Employment
If your disability retirement allowance plus your outside eamings exceed the current

base salary of the position from which you retired, then your a]lowance will bereduced
to the point where your total incorne equais that s alary '

For example:
C‘_Lu-rent Monthly Salary of Fo}nief Position: $2,000
Retirement Allowance: -§ 800
Maximum Outside BEamings: _ $1,200

In this example, if your outside earnings (as reported monthly or the monthly average
from your annual projection if reported annually) are less than $1,200, then the full
retirement allowance will be paid. However, if outside earnings aremore than $1,200,
then the retirement allowance will be reduced. If, for example, youearn $1,500ina
given month, your allowance will be reduced as follows:

Outside Eamings: ' 31,500
Maximum QOutside Bamnings: $1.200
Offget: $ 300

In this example, theretirement allowance will be reduced by $300, from $800 1o
$500.

If your outside income itself exceeds the current base salary of the position from which
you retired, then you will still receive a check for $1. You willalso maintain benefits
such as medical, dental, and life insurance,

If for any reason your aflowance should have been offset and it was not, yoﬁ are
responsible for making up the overpayment. Anyexcess amount maybe deducted from
future allowance payments or may be collected from you directly.

Once youreach age 55, this offset is no longerapplicable. At such time, youmay
receive your full disability retirement altowance without deductions for outside employ-
ment

[SIMC 3.28.1330]
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Note: Ifyou are subject to a workers’ compensation offset, the retirement allow-
ance used in the above calculation will be the amount of your retirement allow-.
ance before the offset. '

REEMPLOYMENT OF DISABILITY RETIREES
(ALTERNATE EMPLOYMENT)

Altemnate Employment (Reemployment) is a voluntary program designed to provide
disabled City retirees with an opportunity to continue to work for the Cityin positions
other than those for which they are incapacitated. You may participate in this program
if : _

& You have been granted a disability retirement
& You elect in wiiting the opportunity for resmployment

& You and the City agree, subject to civil service rules, regulations and
requiremertts of the City, that you be reemployed in anyposition other
than theposition you held at retirement

£ Based on medical and physical examination, you are not incapacitated
for performance of the duties of the position to which you maybe
appointed : :

Ifyou are reemployed, you will continue in disability retirement, but you wili berein-
stated to membership in the system and regain credit for those years of service youhad
prior to your disability retirement.

[SIMC 3.28.1441, 3.28.1442 & 3.28.1444]

Reemployment Disability Allowance

The reemployment program offers you the opportunity to eam the same compensatiort
as the position you were in prior to your disability. Assume the salary of your position
prior to disability retirement was $3,000 per manth, that the disability refirement allow-
ance you currently receive is §1,400 per month, and that your new position will pay
$2,000 per month. Yourpay would be:

Reemployment Salary: ' ' $2,000

DisabilityRefirement Subsidy: 1.000
Monthly ncome: ' $3,000 (Same as
' before disability)

s
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You continue fo make contributions to the retirement system from your reemployment
salary while in the program:.

Inno event will the retirement system subsidy exceed the total retirement allowance,
including cost-of- living increases, to which you are entitled due to your disability refire-
ment. I the pay in your new position is equal to or more than the base pay of your old
position, then youwill ot receive any retirement allowance ot disability refirement
‘allowance,

[SJMC 3.28.1443]

Disability During Reemployment (Alternate Employment)

Ifyou again become disabled and can no longer perfonn the duties of your reemploy-
ment position, you have two options:

£ Youmayresign and keep your original disability retirement allowance.

£  You may apply for a new disability retirement within 30 days of ceasing
work in your reemployment position.

Ifthe Board finds that you are disabled from your new position, your new allowance

will'bebased on:
£  Yourtotal years of service
£ Yourfinal compensationin your reemployment position at the time you
become disabled in that position’

£ Whether or notthe disability is service-connected

 This new allowance supersedes your original disability retirement allowance.
. [SIMC 3.28. 1449.3]

Death Before Retirement from Reemployment (Alternate Employment)

If you die after being reemployed under the reemployment program, but before retiring
from reemployment, your survivors will be eligible for the beneﬁts theywould receive as
survivors of an active City employee.

[STMC 3.28.1449,13]
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Retirement from Reemployment (Aiterna_te Employmert)

You mayresign from your Alternate Bmployment position at any time and kéep your
original disability retirement allowance, or you may continue in your Alternate Empioy—
ment posmonuntll

Youbecome permanentiy disabled and can no longer perform the duties
of your Alternate Employment position

Youreachage 55 and are eligible for a service retirement
Afterage 55 your options are:
You mayresign and keep your original disability retirement allowance

You may apply to the Retirement Board for a service retirement. Your
retirement allowance would be based on your total years of service
before your disability, plus your Alternate Employment years.

Under no circumstances will you be entitled to receive more than one retirement
allowance. [SJMC 3.28.1449.11-12]

REEMPLOYMENT INTO NON—FEDERATED POSITION

If you are a disability retiree under age 55, you may be reempioyed by the City, at the
City 5 discretion, in aposition that does not qualify for membership in the Federated
Retirement System as long as you are not incapacitated for the duties ofthe new
position, (Some part-time positions are examples of non-federated positions.) Youwill
continue to receive your retirement allowance, except that you may not receive
compensation in excess of the currentbase salary of the position from which
you retired,

Therefore, during the time you are reemployed in a position where the pay s Jess than
you were eaming when retired, youwill receive:

£ The compensation ofyour reemployment position; plus

£ A disability refirement allowance that, when added to your reemploy
ment position compensation, does not exceed the current base salary of _
theposition from which youretired.
. [SIMC 3 28.1340]

Pederated City Employees* Retirement System Handbook 2000



REINSTATEMENT TO DUTY AFTER DISABILITY
RETIREMENT

Permanent Disability After Age 55.

Ifatage 55 you are still incapacitated fo perform the duties of the positionyou held at
thetime of your disability retirement, and of any other position in the same classification

STpositions; youwitt beteemed permanently disabledThis means that yeu ne-tonger ————--
will be subject to recall to duty, and your disability retirement allowance maynot be
canceled.

[SIMC 3.28.1400}
Medical Exam During Disability Retirement

Once youhave received a disability retirement, the Retirement Board may at any time
require you to undergo a medical examination to determine the status of your disability.
[SIMC 3.28.1370] ' :

Reinstatement to Duty

Ifthe Retirement Board determines that youhave become capable of performing the
duties of your position, and you are under age 55, you will be subject to reinstatement
to duty. Once reinstated, you will again become amember of the systemn and wﬂl be
entitled to credit for past service as if you had never retired.

© [SIMC 3.28.1380 and 3.28.1446}

Disability Retirement Aliowance until Reinstatement .

Ifthe Board determines that you are no longer disabled, you will continue to receive
your disability retirement altowance untit the Cityreinstates you, oruntik

& You reject an. offer of reinstatement into your prewous position(s) or a
positionin the same classﬁcaﬁon
& You refuse or fail to report to work in yourprevious positionora

position in the same classification when requested to do so

4 - You become unable to accept reinstatement into, ar again become
- unable to perform the duties of your previous position, or apositionin
the same classification
[SIMC 3.28.1440]

%,
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Refusal to Accept Reinstatement

Ifyou are receiving a disability retirement allowance, are subsequently found to be capable of performing the

- duties of your position, and are offered reinstaternent, you must accept reinstatement and report for duty. If you
£ail to do so, all of your rights and benefits, and your survivors” right and benefits, will be terminated.
[SIMC 3.28.1390] ' -

.. Failureor Refusal to Submit to Medica’l Examination

If you fail or refuse to undergo anymedical exam that is required by the Retirement Board while you arereceiv-
ing a disability retirement allowarnce, the Board may terminate your allowance. If yourallowanceis terminated,
you will no longer have anyright to restoration to duty, nor will you or any of your survivors be entitied to any
allowances or benefits of this plan. '

However, if you apply for reinstatement of your disability retirement within one year of the termination of your
allowance, and can prove at that time that you are still disabled, the Board may reinstate your disability retire-
ment and your allowance as of the date decided by the Board.

If you die before having your disability retirement and your allowance reinstated, your SUrviving spouse or
surviving children may apply to the Retirement Board for survivorship benefits or death benefits, Iftheycan
prove that your disability continued until your death, the Board may grant them survivorship or death benefits to
which they would have been entitled if your disability retirement had not been terminated. Theymust apply for -
{hese benefits within one year from the date the Board terminated your dis ability retirement, No
survivorship allowances or death benefits will be granted to anyoncunless application is made within this one-
year period, : '

[SIMC 3.28.1410] :
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DEATH AFTER RETIREMENT

This chapter describes the benefits available to your eligible stuvivors ifyou die after

youhave retired

DEATH AFTER RETIREMENT WITH LESS THAN 5
YEARS OF SERVICE CREDIT

Unless you choose an optional allowance as described on page 47, no monthly survi-

" vorship allowances will be paid upon your death if you have less than 5 years of
retirement service credit. However, your estate or designated beneficiary will receivea .
death benefit if, at the time of your death, you have not received at least as much as'the
total of your contributions, plus interest. Your estate or beneficiary will receive the
difference between your contributions (including interest) and the fotal paid to you by
the retirement system at the time of your death.

[SIMC 3.28.1070]

Note: Since at least five years of service is required for service retirements, this
provision applies primarily to disability retirees with less than five years of service
credit. '

Special Provision for Former County Communications Employees

If you became a member of this Retirement System prior to April 15, 1991, pursuant to
- atransfer of communication functions from the County of Santa Clara to the City of
‘San José and received aretirement under the special provision for these members, your
eligible survivors will receive the survivorship allowance described in the next section.
This applies even if you had less than five years of service since the special provision -
allows a service retirement with two or more years of service. Pleasereferto
Chapter 7. '
[SIMC 3.28.1570(C)]
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DEATH AFTER RETIREMENT WITH MORE THAN 5
YEARS OF SERVICE CREDIT

The following benefits apply if:
£ Youdie after youhave retired and

£ Youwere credited withat least five years of retirement service credit at the time
of your retirement (or you are an eligible former County Cormmunications

employee described above.)
[SIMC 3.28. 15?0]

Survivorship Allowance to Surviving Spouse

If you have an eligible surviving spouse at the time of your death, YOUI Spouse will be
eligible for a monthly allowance until he or she dies. An eligible surviving spouse is the
person fo whom you were married both at the time of your retirement and at the time of
your death and who survives your death. [SIMC 3.28.1560(C)]

The monthly survivorship allowance will be 1/2 of your retirement allowance,
[SIMC 3.28.1580] ‘

‘Survivorship Allowance to Surviving Children If There Is No Surviving Spouse

Na survivorship benefits are paid to your children if you have a surviving spouse.
Ifatthe time of your death, you do not have a surviving spouse, your efigible children
will receive a survivorship allowance until they reach the age of 18, Theymay continue
tobeeligible until age 22 if they are full-time students and meef the qualifications for a

school allowance. '
£ Your children must meet all of the following requiremeints:

g The child survives your death

3 The child is unmarried at the time of your death (and has neverbeen .
married)

£  Thechildisunderthe age of 18 years at the time of your death

£ If the child is adopted, the adoption was completed pnor to your death
[SJMC 3.28.1560(B)]
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Tfyouhave a child that is bomn afier your death, the child will be entitled to benefits at
bixth,
[STMC 3.28.1630]

Youreligible children will receive a percentage of the allowance that would have been
payable to your surviving spouse, if there had been one. The allowance will be calcu-

| lated as follows:
One Child: 25% of the spousal allowance
Two Children: ' 50% of spousal allowance (25% each)
Three or Mofe Children: - © 75%of spousal allowance divided byhumber

ofchildren
[STMC 3.28.1590(B)]

Survivorship Allowance to Surviving Children Where Surviving Spouse Dies
After Receiving Allowance

If at the time of your death, you had an sligible surviving spouse who subsequently dies,
anyunmarried eligible surviving children existing af the time of your spouse’s deathmil
receive the children’s survivorship allowance described previousty.

[SIMC 3.28.1600]

Payment Method of Surviving Children’s Allowance

Your children’s survivorship allowance will be paid to the custedial parent or guardian,
" The Retirement Board may, however, pay the allowances to any other person, or

directlyto the children, if it feels this is in the best interest of the children. In addition,

the Board may suspend payments if it has reason to believe that the allowances are not

being used for the benefit ofthe children. '

[SIMC 3.28.1520and 3.28.1610]

Asan alternative, you may file a beneficiary designation form with the Retirement Board
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requestmg that your children’s surwvorslup allowance be paid through any of the
following:

£ A named custodian for your children under the California Uniform
Transfers to Minors Act

£ A trustee of a trust created for the benefit of you children under your

£ - Atrustee of an infer vivostrust (Living Trust)

If you want your children’s survivorship allowance to be distributed through one of these
vehicles ;youmust legally name the custodian or establish the trust using one of these
three vehicles. In addition, you must put the information on an official trust designation
form and file it with the Retirement Board, naming the custodian or explaining that the
trust exists. If payment is to be made to one of these trusts, the trustmust be legally
approved by the courts prior to any-payments bemg made.

[STMC 3.28.1525}

‘Benefits When There Is No Surviving Spouse Nor Surviving Children

If you have no eligible surviving spouseor eligible children, your estate or designated
beneficiary will receive a lamp sum death benefit. This is payable onlyif, atthe time of
your death, you have not received at least as much as the total of your contributions,
plus inferest. Your estate or beneficiary will receive the difference between your contri-
butions (including interest) and the total paid to you by the retirement system: at the time
of your death. Ifyou choose an optional allowance as described on page 45, then your
designated beneficiary will receive thatmonthly surwvorshlp aiiomnce

[STMC 3.28.1 0‘?0]

SPECIAL DEATH BENEFIT

In addition to the benefits outlined above, $500 will be paid to the beneficiary you have
designated, or to your estate if no beneficiary is designated.
[STMC 3.28.1620}

OPTIONAL SURVIVORSHIP ALLOWANCES

You have the option of reducing your own retirement allowance in order to providea
survivorship allowance after your death.
[STMC 3.28.1650}

EYou: choices include reducing your allowance in order to provide your spouseor child
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with a higher survivorship allowance than the benefits described in theprevious sections
ofthis chapter. Also, youmay elect to reduce your retirement allowance in order fo
provide abeneficiary, who would not otherwise be entitled, with a monthly survivorship
allowance. :

You and your beneficiary’s ages are very important in determining the amount by which
your retirement aflowance will bereduced. If your beneficiaryis significantly younger
than you, your benefit wonld be reduced more than if you were the same age. This is
because the benefit to your beneficiary will most likely be paid for a longer period of
time. ' '

Time Limits to Choose Options

An election for an optional settlement mustbe made in writing no latcr than 30 days

aﬁer the effective date of yourretirement. Youmay amend orrevoke any election in
writing no later than 30 days after the effective date of yourretirement. Any election

that is not amended or revoked on orbefore 30 days from the effective date of your

retirement shall be irrevocable.

[STMC 3.28.1660]

Once you elect an optional settlement that reduces your own retirement allowance, you
cannot have your base allowance changed back to its original amouat after the dead-
lines havepassed. '

.Optional Settlements

Your options mclude

£ A veduced retirement allowance paid to yourself until your death, and
: then the same amount paid to your beneficiary for the rest of his/her life.
[STMC 3.28.1670]

£ A reduced retirement allowance paid to you until your death, and then
one-half of your reduced allewance paid to your beneficiary for the rest
of his/her life. (Note: Ifyouhave anecligible surviving spouse, your
spouse will receive 1/2 ofyour retirement allowance witheut requiring
youto take a reduced allowance. Please refer to page 42.)
[SJMC3 28, 1680] .

Areduced retirement allowance paid to yourselfuntil your death, and
then apercentage of your tetirement allowance paid to your beneficiary
for the rest of his/her life. The percentages are subject to the approval
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of the Retirement Board, (Thisoptionis not available to you if, at the
time of retirement, you have a spouse or child who would be entitled to
survivorship benefits.)

[SIMC 3.28.1690]

- Beneficiaries of Optional Settlements

If you are married at retirement and at the time you elect any of the options, then you

~ must designate your spouse as the beneficiary entitled to receive the optionai setfle-
ment. Nobody other than your spouse is eligible to be a designated beneficiary. If you
name someone other than your spouse and at the time of your death there is an eligible
surviving spouse or child, then no benefits will be paid to the designated beneficiary. -
Instead, survivorship benefits will be paid to your surviving spouse or surviving children.
[SIMC 3.28.1710(B) and 3.28.1700]

Any beneficiary you designate to receive anoptional settlernent benefit must be anatural
person; that is, your beneficiary must be a real person, not a corporation, partnership,

or aanimal. Yourbeneficiary must satisfy the Board that he/she is indeed your desig-
nated beneficiary and is entitled to receive the benefit(s) in question. '
[SIMC3.28.1710]

Beneficiary designation forms for active employees are available from the Human
Resources Department, or, if your are retired, from the Department of Retirement
Services. '
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DEATH BEFORE RETIREMENT

This chapter describes the benefits available to your survivors if you die while still a
raember ofthe retirement system, but before retirement.

Death Before Retirement: Nonservice-connected Death with less
than 5 Years of Service '

I[fat the time of your death, you had less than 5 years of service credit and your death
was not service-connected, your designated beneficiary or estate willreceive the -~
following benefits: : '

§  Youraccumulated contributions to the system, and

g One-twelfth of your ennual earned or eamable (whichever is greater)
corapen-sation during the twelve months immediately preceding your g
death multiplied bythe mumber years of service credit to which you
were entitled at the time of your death. This amount maynot exceed
one-half ofyour compensation eamed or compensation eamable in the
twelve-month period preceding your death.

[STMC 3.28.1500]

This death benefitis  lump sum payment, but it may be paid to your beneficiaryina-
fxed number ofinstallments. Youmay elect in writing to have your death benefits paid
to yourbeneficiary in installments. If you have not made an election, your beneficiary,
after your death, may choose installment payments before any death benefit is paid.

The monthly instatlment will be the actuanial equivalent of the lump sumamount. The -
' payments can be fixed in number of installments or amount ofeach installment. Regular
interest will be credited on the unpaid balance of the benefits payable. The payments
continue until the actuarial equivalent ofthe total death benefithas beenpaid.

[STMC 3.28.1510]

=
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- Death Before Retirement: Movre than S Years of Service or
Service-connected Death ‘

This section apia]ies if youmeet the following conditions:
E You die while a member of the retirement system
& You die prior to being refired
£ - Youhadmorethan 5 years of service atthe time of your death or your
deathis determined by the Board to bave been a service-connected
death
{SJMC 3.28.1470]
Survivorship Allowance to Surviving Spouse
If youhave an eligible surviving spouse at the time of your death, your spouse will be
eligible for amonthly allowance until he or she marries or dies, whichever comes first.
(The allowance will continue even.if your spouse remarties if you are atleast 55 years
old with at least 20 years of retirement service credit at the time of your death or have at
Jeast 30 years of service regardless of your age.)
[SIMC 3.28.1480])

An eligible surviving spouse is the person to whom you were married at the time of your
death and who survives your death. [STMC3.28. 1460(E)]

The monthly allowance will be calenlated as follows:
Years of Service x 2.5% x Final Compensation

If you werestill an active City employce at the fime of your death, the allowance
will be a minimum of 40% ofyourﬁnal compensation.

~ Theallowance will not bemore than 75% of yourﬁnai compensation
[STMC 3.28.1480(A)]
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Survivorship Allowance to Surviving Children if There is No Surviving Spouée

No survivorship benefits are paid to your children if you have a surviving
spouse. Ifat the time of your death, you do pot have a surviving spouse, your eligible
children will receive a survivorship allowance until they reach the age of 18. Theymay
continue to be eligible until age 22 if they are full-time students and meet the qualifica-
tions for a school allowance. '

Your children mustmeet all of the following requirements:
£ The child survives your death

3 The child is unmarried at the time of your death (and has never been.
married)

£ The child is under the age of 18 years at the time of your death

£ ¥fthe child is adopted, the adoption was completed prior to your death.
{STMC 3.28.1460(D)]

If youhave a child thatisbom after your deatﬁ, thechild will be entitled to
benefits at birth.  [STMC 3.28.1530]

Your eligible children will receive a percentage ofthe allowance that would have been
payable to your surviving spouse, if there had been one. The allowance wiltbe

caloulated as follows:
One Child: 25% of the spousal allowance
Two Children: - 50% of spousal aliowance (25% gach)

Three or More Children:  75%of spdusal'allowance divided by number of
. children
{SIMC 3.28.1480(B)]
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Survivorship Allowance to Surviving Children if Allowance to Surviving Spouse
Ceases Due to Death or Remarriage

Tf at the time of your death, you had an eligible surviving spouse whose allowance
stopped due to death or remarriage, your eligible surviving children will receive the
children’s survivorship allowance described on the previous page.

[STMC 3.28.1480(C))

PR vk varmlc 411 o
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Your children’s survivorship allowance will be paid to the custodial parent or guardian.
The Retirement Board may, however, pay the allowances {o any other person, or
directlyto the children, ifit feels this is in the best interest of the childzen. In addition,
the Board may suspend payments ifit has reason to believe that the allowances are not
being used for the benefit of the children. [SIMC 3.28.1520]

As an alternative, you niay file abeneficiary designation form with the Retirement Board
requesting that your children’s survivorshipallowancebe paid through any of the
following: - .

& A named custodian for your children under the California Uniform |
Transfers to Minors Act

£ A trustee of a trust created for the benefit of you children under your
- it

£ Atrustee of an inter vivos trust (Living Trust)

Ifyou want your children’s survivorship allowance to be distributed through one of these
vehicles, youmust legally name the custodian or establish the trust, and you must put the
information.on an official trust designation form and file i with the Retirement Board,
naming the custodian or explaning that the turst exists. If payment is to be made to one
of these trusts, the trust must be legally approved by the courts prior to any payments
being made.

[SIMC 3.28.1525]

2
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Benefits When There Is No Surviving Spouse Nor .Surviving Children

* Ifyou have no surviving spouse or eligible children, your designated beneficiary will
receive your death benefit, If you have not named abeneficiary, the death benefit will
be paid to your estate, (Youmay name or change your beneﬁcxary at anytime.) This
beneﬁt consists of the following:

¢  Youraccumulated contributions to the system, and

& One-twelfth of your annual eamed or earnable (whicheveris greater)
compensation during the twelve months immediately preceding your
death multiplied by the number years of service to which youwere
entitled at the time of your death. This amount maynot exceed one-half
of your compensation eamed or compensation eamable in the twelve-
month period preceding your death. (Thislinmit is reached at6 yearsof
service.)

{SIMC 3.28.1500]

This death benefit is a lump sum payment, but it may be paid to your heneficiaryin a

+ fixednumber of installments. Youmay elect inwriting to have your death benefits paid

to your heneficiary in instaliments. If you have notmade anelection, your beneficiary,
afteryour death, may choose installment payments before any death benefit is paid.

The monthly installment will be the actuarial equivalent of the tump sum amount. The
payments can be fixed in number of installments or amount of each installment. Regular
interest will be credited on the unpaid balance of the benefits payable. The payments
continue until the actuarial equivalent ofthe total death benefit has been paid.

[STMC 3.28.1510]
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"MEDICAL AND DENTAL BENEFITS

This chapter describes medical and dental benefits for service and diszbility retirees and
their survivors. It also describes the eligibility requirements for survivors ofmembers
who died priorto retirement. ' :

MEDICAL BENEFITS

Medical Insurance Eligibility Requirements For Retirees

Vou may be entitied to medicel insurance coverage after retirement if you meet the
following qualifications:

£ Youare retired for sexvice or disability

E You are entitled to credit for 15 or more years of service or yoﬁ receive
an allowance that is equal to at least 37.5% of your final compensation

Note: If you have a disability retivement that is being offset due to workers’
compensation benefits, the allowance used to determine if you meet the 37.5%
minimum is your retirement allowance before the offset.

[SIMC 3.28.1950(4) and 3.28.1970(4)]

Medical Insurance Coverage for Spouse

Your spouse is eligible for medical insurance only if you were married to that spouse at
the time of your retirernent.
[SIMC 3.28.1970(C}]
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Medical Insurance Coverage for Survivor(s)

“Your surviving spouse or children may be eligible for medical insurance coverage if they
meet the following qualifications:

g You died before retiring, or were retired for service or disability
£ . Atthetime of your death, you were entitled to credit for 15 ormore
years of service or werereceiving an allowance that is equal to at least

37.5% ofyour final compensation

E Your survivor receives a monthly survivorship aliowance because of
your death during your employment with the Cityor after you retired

& At the time of your death, youand your survivor were enrolled in one of
the Citysponsored medical insurance plans

£ Your survivor applies to continue medical insurance coverageatthe time
' of your death
g Your survivor agrees to pay any applicable premiums for this coverage

Note: If, at the time of your death, you were receiving a disability retivement that
was being offset due to workers' compensation benefits, the allowance used to
determine if you meet the 37.5% minimum is your retirement allowance before the

offset.
[STMC 3.28.1960 and 3.28.1970(B)]

Single Coverage Only for Suxviving Spouse

Generally, a surviving spouse is eligible only for single coverage. However, ifyou have
at least one surviving child, or if your spouse has at least one unmarried rinor child, and
the child was enrolled in a medical insurance plan sponsored by the City at the time of
your death, then your surviving spouse will be eligible for family coverage. -

- [SIMC 3.28.1970(C)] :

s
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Medical Insurance Premiums

The Retirement Sysfem pays 100% of the premium for the lowest cost plan available to

active City employees. If you or your survivors select a plan other than the lowest cost
plan, then youor your survivors must pay the difference between the premium for the
selected plan and the lowest costplan. Preminm payments are deducted from your {or
your survivor’s) retirement allowance.

[SIM(C 3.28.1980]

DENTAL BENEFITS
Dental Insurance eligibility Requirements for Retirees

- Youmay be entitled to dental insurance coverage afterretirement if you meet the
following quallﬁcanons

E Youretire directly from Cityservice

a Atthe time of yourretirement, you are enrolled in one of the dental
insurance plans sponsored by the City

E You are entitled to credit for 5 or more years of service or you receive
an allowance that is equal to at least 37.5% of your final compensation

Note: Members who leave City service prior to retirement (“deferred vested”
members) are not eligible for dental insurance.
(SIMC 3.28.2020{A)(1)]

Note: If you have a disability retirement that is being offset due to workers’
compensation benefits, the allowance used to determine if you meet the 37.5%
minimum is your retirement allowance before the offset.

[SIMC 3.28.2000 and 3.28.2020]
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Dental Insurance Coverage for Survivors

Your surviving spouse or children may be eligible for dental insurance coverage if they meet the following
requirements:

g You died before retiring, or were retired for service or disability

& * Atthe time of your death, you were entitled to credit for 5 ormore years of service orwere

Teceivitig an allowance that]

g Your survivor receives amonthly survivorship allowa_xice because of your death during your
emnployment with the City or after retiring directly from active City service

g Atthe time of your death, you and your survivor were enrolled in one of the Cify sponsored
dental insurance plans -

Note: If, at the time of your death, you were receiving a disability retivement that was being offset due
to workers’ compensation benefits, the allowance used to determine if you meet the 37.5% minimum is
your retivement allowance before the offset. :
[STMC 3.28.2010 and 3.28.2020(B)]

Dental Insurance Premiums

The Retirement Syster pays 100% of the dental insurance premiums.
[STMC 3.28.2030]
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COST-OF-LIVING ADJUSTMENTS

Afler receiving a retirement or survivorship allowance for one year, you are eligible for
cost-of-living adjustments (COLA). On April I of every year, your retirement allow-

- ance or survivorship allowance will be adjusted to reflect changes in the Consumer
Price Index (CPY). The resulting adjustment will remain in effect until March 31 of the
following year.

No matter what the “official” cost-of-living change is, no allowance will be increased
more than 3 percent over, or decreased more than 3 percent below, the allowance paid
during the previous year (April 1 to March 31). ) '

Cost-Of-Living Adjustment Eligibility
To receive an allowance increase or decrease on April 1, youmust:
£ Haﬁe been reﬁéiving a retixﬁmmt allowance for af least one full year; or
£ Havebeenthe survivor of an -ac.tive employee for at least one full year;or

¥ Have beenthe survivor of an eligible retiree who died at leat one full year
earher

If you retire part way through the year (between April 1 and March 31, your first
retirement allowance cost-of-living adjustment will begin on the first day of the month
following the one-year anniversary of your retirement. The adjustment will be prorated
for the mumber of months remaining vntil the following April. Adjustments occur on
April 1. (See theexample onpage 63.) ' '

If you die part way through the year (between April 1 and March 31}, the cost-of-
living adjustments in your survivors’ allowance(s} will begin on the first dayefthemonth
following the ene year anniversary of your death. The adjustment will be prorated for
the number ofmonths remaining urtil the following April. Adjustmentsoccuron

April 1, (See the example oripage 63.}
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Determination of Cost-of-Living Adjustment

Before each April 1, the Retirement Board will determine the cost-of-living increase or
decrease for the previous calendar year. To determine the amount of this adjustment,
the Board will use the most current December-to-December change in the Consumer
Price Index (CPI) for All Urban Consumers in the San Francisco-Oakland Metropoli-
tan Area, published by the U.S. Department of Labor’s Bureau of Labor Statistics.

This cost-of-living increase or decrease (subj ecttothe 3 percent limitation) above or
below the previous year’s CPI, will be applied to all eligible retirement allowance
payments for the period beginning on April 1 and will continue through the following
March 31. . _ :

If the CPlincrease exceeds 3 percent, the excess percentage will be accumulated from
year to year in your “carry-over” account. (Only percentage points are tracked in the
“carry-over” account, not actual money.) In years when the CPlincrease is lessthan 3
percent, the Retirement Department will use your “carry-over” percentage points, ifany,
to raise your cost-of-lving adjustment up to 3 percent.

[STMC 3.44.040]

Limitations on Decreases in Allowance
No cost-of-living decrease will reduce your retirement or survivorship allowance below

the amount fo which youor your survivors were originally entitled.
[SITMC 3.44.080]
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$3,045.00 x 3% =$91.35
$3,045.00 +§91.35=§3,136.35

| Example of Cost-of-Living Caleulation ;
E ]
g 1 Yeu retire on June 10, 2000, For the purposes of this example, i
i assume your retirement allowance is $3,000 per morzth. ;
i L iR
? Assume the CPI for December 1999 shows a 3.5% cost-of-living Ef
increase and that the CPI for December 2000 shows 2 5.5% cost-of- * |
5 living increase. The difference between December 1999 and |
December 2000 is 2%. Therefore, the Costof Living Adjustment for 4
} - April 2001 is 2%, s
; 3. From June 10, 2000 - Iune 30 2001, your retirement allowancc will ,
3 remain $3,000 per month. 1
t“ 4, Starting in July 2001 the first month following one year of retitement,
by E
i you will receive your first cost-of-living ad]ustment in additien to j
£l your allowance. : %
|
_ |E 5. Because you retired after March 31, 2000, you are eligible for a -;
X - partial year of cost-of-living adjustment henefits for the permd foly
3 2001 through March 2002 (8712, or 75% of the year). i
ki . 1
i 2% x .75 =1.5%
; $3,000 x 1.5% (cost-of-living increase) = $45.00 £
3 i
Hi . K -
E Your retir'en_lent allowance will become $3,000 + 345.00 = $3,045.00 1
Assume the cost-of-living increase from December 2000 to December E
2001 is 4%. :
g
As of April 1, 2002, you will receive the full 3% increase and 1% will §
be added to your "carry-over" accouxnt. 1

Your allowance will be then be $3,136.35 per month.

From then on, you are eligihle for the full amount of cost-of-living increases (or de-

creases) that take effect each Apnl 1. These increases (or decreases) are basedon

your original retirement allowance plus whatever cost-of-living adjustments have been

made in prior years. In this example, your next co st-of-living adjustment would be

made to your new retirement allowance of $3,136.35 per month.

63
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Cost ofLiving Adjustment (COLA) Bank Ac’coun{s

Changes in the Consumer Price Index may be greater than the 3 % increase and
decrease allowed by the Federated City Employees’ Retirement System. For this
reasor, members are allowed to accumulate any cost-of-living percentage increases
above the maximum 3 % paid hy the system. No actual money is kept in the “COLA
bank’ account. Itisonlya method to track excess percentage points.

] 2 ol i, A e L )
EPeICEREEC OIS T YO Wiy wirifi O ATV, -WHI-BC1EC 1’3}"‘“"‘

cost-of-living increase 3 % in years when the actual cost-of hvmg mdex increases by
less than 3%,

For exampte, if the cost-of-living index rose 4 % inone year, you would receive the
system’s maximum 3 % increase, and 1% would be added to your “COLA bank™

account,
Index Plan Addto “Carry-over”
Increase Pays Carrv-over _Account
Balance '
Year 1 % 3% 1% 1%
Year2 5% - 3% 2% 3%
Year 3 1/2% 3% (2 1/2%) 1/2%
Year 4 2% 2 1/2% 0% O%

Tnno case, however, will members have a negatlve balance in their “COLA bank”

account. You cannot draw a larger percent than is available in your “COLA bank™

account. (See example in Year4.) This processis done automatically by the Retire-

ment Department. There is no need to request deductions from your “COLA bank”
“account.

S
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GLOSSARY

ACCIMULATED CONTRIBUTIONS
Your own contributions to the system. Doesnotinciude contn'bunons the C1tymakas
to the system on your behalf. [SIMC 3.28.030(N)]

- ACTUARY
The Retirement Board’s actuary is a statistictan wbo compares econonic and demo-
graphic assumptions with the actual experience of the Retirement System. The actuary
then determines the projected liabilities and makes recommendations for the City and
Member confribution rates. The actuary is also respons1ble for analysis and cost
estimates of any proposed plan changes,

ACTUARIAL EQUIVALENT ‘

A benefit of equal value when computed, based on the mortality tables and regular
interest rate adopted by the Retirement Board. For example, if youchoosean option
that pays you a lower retirement allowance in return for your spouse receiving a higher

' survivorship allowance, the total benefit is an actuarial equivalent. Tnother words, the
total payments to you and your spouse are calculated to be equal under any option that
you may choose. _

COMPENSATION

Your base salary includes all paid leaves (including sick leave, pald holidays, paid
"~ vacation leave, and paid compensatory time). This does not include overtime, lump sum
- compensatory time payoffsor anyotiwr special pays. [SIMC 3.28.030(E)]

COMPENSATION EARNABLE (Full-time Service)
The basemonthly or biweskly pay at your salary step within your classification.
[SIMC 3.28.030(F)(1)]

COMPENSATION EARNED (Part-time Service)
The base monthly or biweekly pay you acfually earn.
[SIMC3.28.030(F)(2)]

CURRENT SERVICE
Your City service since July, 1 1975, [SIMC 3.28.030(H)]
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FEDERATED POSITION
A job thatis normally covered by the Federated City Bmployees’ Retirement System.

FINAL COMPENSATION (Final/Highest Average Sa]ary)

Your final compensation is the highest average annual base pay earnable over 3 con-
secutive years of City service. Your monthly final compensationis calculated by
dividing your base pay during your most highlty paid 3 consecutive years of salary by 36.
(For persons who qualify to be members of the retirement system as part- -time employ-
ees, the compensation used is the amount actually paid to you for the part-time service,
For persons n a reduced work week, the compensation is the amount “payable” to you
based on full-tine service.)

Tf you have breaks in service, those breaks may be combined to make aperiod of three :
consecutive years as Jong as the periods of service are consecutive except for such
breaks. Ifabreak in service did not exceed six months in duration, time included in the
breaks and compensation eamnable during such time shall be included in computation of
final compensation. Ifa break in service exceeded six months induration, the first six
months of the break and the compensation earnable during those six months shall be
included in the computation of final compensation. Time included in the break thatis
more than six months and the compensation earnable during that excess time shali be
excluded in the computation of final compensation. '

[SIMC 3.28.030(K) and 3.28.030(F)]

MORTALITY TABLE
Atable detailing the expected life span and expected number of anriual deaths of
_retlrement system members. The table isdeveloped by the system’s actuary.

PRIORSERVICE
Your City service prior to July 1, 1975, for whxch you are entlt]ed to credit under thls
System. [STMC 3.28.030(T)]

RECIPROCITY

An agreement effective on December 9, 1994, between the City of San José and the
California Public Employees’ Retirement System (CaIPERS) that in certain situations
results in improved retirement benefits for persons who move from one rehrement
system to the other.

S
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REGULAR INTEREST
Interest at the rate established by the Retirement Board, cornpounded annually.
[SIMC 3.28.030(U}]

 RETIREMENT ALLOWANCE
The monthly service retirement allowance or d1$ab111ty allowance youreceive aﬁ:cr you
retire. Could alsobe called a pension.

RETIREMENT BOARD

The frustees responsible for managing the Retirement Fund. The Board consists of five
members: amemberof the Civil Service Commission, amember of the City Council,
two City employaes who are also members of the Retirement Systemn, and one member
of the public who is not connected with City government, buthas s1g;mﬁcantrelsva.nt
experience in investment matters, [STMC2.08. 320]

RETIREMENT SERVICE CREDIT
{See Service, Years of)

SAN JOSE MUNICIPAL CODE [SIMVC]
The body of laivs govemming the City of San Jose.

SERVICE, YEARS OF (Retirement Service Credit)

Pedod of time for which Retirement System members worked for the City of SanJosé
and were enrolled in the Retirement Systermn. Includes regular full-time and eligible part- '
time service, eligible active military service, and absence from work with full compensa-
tion (paid administrative leave, paid compensatory time, paid d15ab11.1ty leave, paid
holidays, paid sick leave, paid vacation time, etc.).

You earn one year of Federated city service if you work at Jeast 1,739 hours of service
credit in any calendar year. Although you actually work 2,080 hours per year if you
work full-time, you ontyneed 1,739 hours to earn one year of retirement service credit,
If you work more than 1,739 hours in one year, youstill get one year of credit. Kyou
are on areduced (fess than full-time) work schedule but work 1,739 hours in onie year,
you earn one year of credit. If you work fewer than 1,739 hours in one year, you divide
the actual nurber of hours you worked by 1,739 to determine the service credit for that
year.

For example, if you worked 10 years and 2 months (or 8 weeks), your retirement |
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service credit would be calculated as follows:

Full years of service: - 10,00
Partial year: 8 wecks x 40 hours per week == 320 hours

320 hours/ 1739 hours (full year) = 0.18
Total years of service: B 10.18

[STVIC3.28:680]
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